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Gary Brower, Director

Office of Legal Affairs

New Jersey DEP

401 E State St; Mail Code 401-04L
PO Box 402

Trenton, NJ 08625-0402

RE: PETITION FOR RULEMAKING
Proposed Amendments to N.J.A.C. 7:7-12.5,
NJ.A.C. 7:7-9.2 and N.J.A.C. 7:7-9.6
Petitioners: Craig and Tracy Cinelli

Dear Mr. Brower:

This office represents Craig and Tracy Cinelli, owners of property located at 41 Pershing
Boulevard, Block 961, Lot 19, fronting on Barnegat Bay in the Borough of Lavallette, Ocean
County. This is a Petition for Rulemaking pursuant to the Administrative Procedure Act, seeking
to modify the manner in which the Department of Environmental Protection regulates recreational
docks and piers in areas mapped as shellfish and/or submerged aquatic vegetation habitat.

The Administrative Procedure Act, at N.J.S.A. 52:14B-4(f), provides in relevant part that
any interested person may petition an agency to adopt a new rule, or amend or repeal an existing
rule. The Department has adopted regulations implementing this provision at N.J.A.C. 7:1D-1.1 et
seq. The following Petition has been prepared in accordance with the requirements of those rules.

SUMMARY OF PROPOSAL

As explained below, the Coastal Zone Management Rules applicable to the design and
construction of recreational docks and piers are interpreted and applied by Department Staff as
requiring that docks and piers in areas to be located in areas mapped as shellfish and/or submerged
vegetation habitat must extend to a location at which water depths are 4 feet or greater at mean
low water. This requirement, while well intended (it is designed to avoid potential adverse impacts
to marine resources associated with powerboats), precludes the construction of smaller, shorter
docks that afford property owners water access for activities such as fishing, swimming, crabbing
and the use of non-motorized small craft. This proposal is intended to remedy that problem.
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As described herein, the Petitioners are asking that the Department modify the Coastal
Zone Management Rules to allow the construction of shorter recreational docks and piers in
shellfish and submerged vegetation habitat, provided that they will not be used for the mooring of
powerboats.

The Petitioners believe that this proposal will not in any way undermine the Department's
goal of minimizing adverse impacts to marine resources that might result from the operation of
powerboats in shallow water. While there may be a concern that a permit condition that prohibits
the mooring of power boats will be difficult to enforce, or that property owners would be
encouraged to engage in prop dredging, the simple fact of the matter is that the very shallow depths
in which many of these shorter docks and piers would be constructed preclude access by motor
powerboats.

1. Full Name and Address of Petitioners: Craig and Tracy Cinelli, 60 Burtwood
Court, Allendale, New Jersey 07401.

2. The Substance or Nature of the Rulemaking requested:

The Recreational Docks and Piers Rule, N.J.A.C. 7:7-12.5, provides in relevant part
that the construction of recreational docks and piers is conditionally acceptable, but then imposes
various conditions on where and how those structures may be built. N.J.A.C. 7:7-12.5(c) and (d)
in particular require that recreational docks and piers that are proposed in areas considered to be
shellfish habitat and/or submerged vegetation habitat areas must comply with several additional
requirements. It does so by incorporating by reference the Shellfish Habitat and Submerged
Vegetation Habitat Rules.

The Submerged Vegetation Habitat Rule, N.J.A.C. 7:7-9.6, provides in relevant part that
construction of a single recreational dock or pier is allowed only if a minimum water depth of 4
feet at mean low water is present in the area where the boats will be moored (N.J.A.C. 7:7-
9.6(b)(6)(vi).). The Rule makes no allowance for a structure where no boat mooring is proposed.

The rationale explains that New Jersey’s estuarine waters are “relatively shallow, rich in
nutrients and highly productive”, and that excluding boating activities where the water depth is
less than 4 feet will ensure that “impacts from boating are not likely to be destructive to the plants

or their habitat environment.” See N.J.A.C. 7:7-9.6(e).
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The Shellfish Habitat Rule, NJAC 7:7-9.2, allows the construction of a single recreational
dock or pier associated with a single-family dwelling, but requires that the structure be designed
and constructed in a manner that reduces adverse impacts to the marine ecosystem to the extent
practicable. This rule, unlike the Shellfish Habitat Rule, does not explicitly require that docks
extend to a location where a minimum water depth of — 4 feet MLW is present where boats are to
be moored, although it does include a confusing cross-reference to the Submerged Vegetation
Habitat Rule in that regard. See N.J.A.C. 7:7-9.2(d)(3)(i1)(2).

The rationale that accompanies the Rule explains that “there is an inherent conflict between
the protection of shellfish habitat and water quality and boating related activities, such as mooring
and dredging, though both are important water-dependent activities in New Jersey” (NJAC 7:7-
9.2m). Again, neither the language of the Rule nor the Rationale make allowance for structures
where no boat mooring is proposed.

3. Reasons for Request:

The Recreational Docks and Piers rule, the Shellfish Habitat rule and the Submerged
Vegetation Habitat rule are collectively interpreted and applied by the Department as meaning that
recreational docks in those special areas must, in all cases, extend to a depth of 4 feet at mean low
water, even if an applicant has no interest in mooring powerboats. Property owners, in many cases,
are interested in constructing much shorter docks to be used for launching small boats, fishing,
crabbing, swimming and simply enjoying access to the water. In other cases, such as this one,
shallow water depth precludes the construction of a dock. Although the Rules could be read as
allowing such structures, they are not applied in that fashion. It is for that reason that rulemaking
is required.

4. Petitioner’s Interest in the Request:

The Petitioners own property on West Point Island in Lavallette Borough, fronting on
Barnegat Bay. They do not have a dock and therefore enjoy no over-water access, although they
do have a small beach area. In 2011, Petitioners submitted a Coastal Permit application seeking
to construct a4’ x 114 dock with a 6’ x 20’ terminus, boat lift, personal watercraft lift and mooring
piles. That application, File No. 1515-11-0015.1 WFD 110001, was denied on November 17, 2011.
It was denied on the basis that the dock, which was designed to reach a depth of 4 feet at mean low

water, would be located too close to the nearest maintained channel, and therefore violated the



Cullen Dykman

Gary Brower, Esq.
Page 4
August 11, 2021

requirement in the Recreational Docks and Piers rule that proposed docks not interfere with
navigation. See NJAC 7:7-12.5 (b)(9).

The Petitioners, who still have no over-water access, recently conducted a bathymetric
survey of water depths adjacent to their property. That survey, a copy of which is attached,
determined that water depths are such that a depth of four feet at mean low water is not present at
any point between the waterward edge of their property and the channel, making permitting and
construction of a dock impossible.

The Petitioners have young children, and at this point have an interest only in constructing
a dock of sufficient length to allow fishing, swimming, crabbing, overwater access and the use of
small craft.

5. The statutory authority under which the Department may take the requested
action.

The Department has ample authority under the Coastal Area Facility Review Act, NJSA
13:19-1, the Waterfront Development Law, NJSA 12:5-3 and the Coastal Zone Management Rules
to take the requested action.

6. Existing Federal or State Statutes and Rules which may be pertinent to the
request.

The requested action, if implemented, would likely reduce adverse impacts to shellfish and
submerged vegetation habitat that result from the construction of docks and piers of a length
needed to reach a depth of 4 feet at mean low water. The impacts of a rule amendment will,
therefore, be beneficial to the environment, in keeping with the Coastal Facility Review Act and
the Federal Coastal Zone Management Act and related statutes.

CONCLUSION

The Petitioners, for the reasons stated above, hereby petition the Department to modify the
Recreational Docks and Piers rule, the Shellfish Habitat rule and the Submerged Vegetation habitat
rule to allow the construction of structures that do not extend to a depth of 4 feet mean low water,

provided that they will not be used for the mooring of powerboats. The Petitioners propose, in the
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alternative, that the Department clarify that these rules, as currently written, allow the construction
of docks that do not reach four feet of depth mean low water provided that they are not be used for
the mooring of powerboats.

As noted above in the Summary, the Petitioners believe that this proposal will not in any
way undermine the Department's goal of minimizing adverse impacts to marine resources that
might result from the operation of powerboats in shallow water. While there may be a concern that
a permit condition that prohibits the mooring of power boats would be difficult to enforce, or that
property owners would be encouraged to engage in prop dredging, the simple fact of the matter is
that the very shallow depths in which many of these shorter docks and piers would be constructed
will preclude access by motor powerboats.

The Administrative Procedure Act requires that the Department act on this Petition, within
60 days following its receipt. We therefore look forward to hearing from you.

Sincerely,

CULL\ECI\\I D DYKMAN LLP
NESL .
Neil Yoski
NY/cl
Enclosure
cc(via e-mail):
Tracy and Craig Cinelli

Jennifer Moriarty, NJDEP
Vincent Mazzei, Ass’t. Commissioner, NJDEP
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