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ENVIRONMENTAL PROTECTION
POLICY AND PLANNING/AIR QUALITY MANAGEMENT

NO, Budget Program

Adopted Amendments: N.JA.C. 7:27-31.1 through 314, 31.7 through 31.14,
31.16 through 31.18, 31.21; N.JA.C. 7:27A-3.10

Adopted New Rule: N.JA.C. 7:27-31.22

Proposed: August 2, 1999, at 31 N.J.R. 2100(a)

Adopted: July 31, 2000, by Robert C. Shinn, Jr., Commissioner,

Department of Environmentd Protection.

Filed: July 31, 2000 as R. 2000 d with substantive
and technical changes not requiring additional public
notice and comment (See N.J.A.C. 1:304.3).

Authority: N.J.S.A. 13:1B-3 and 26:2C-1 et seq.
DEP Docket Number: 15-99-07/701

Proposal Nunber: PRN-

Effective Date; August 21, 2000

Operative Date: September 29, 2000

Expiration Date: N.JA.C. 7:27, Exempt

N.JA.C. 7:27A, November 9, 2004

The Department of Environmental Protection (the Department) is adopting amendments and new
rulesat N.J.A.C. 7:27-31 entitled “NO, Budget Program,” which prescribes how much oxides of nitrogen
(NO,) may be emitted from certain large, stationary, combustion sources. The NO, Budget Program also
incorporatesan inter statetrading mechanism. Pleaserefer to the proposal for background informeation about
this program.

Summary of Hearing Officer’s Recommendations and Agency Response:

On September 1, 1999, the Department held a public hearing concerning the proposal in the public
hearing room at the Department of Environmental Protection, 401 East State Street, Trenton, New Jer sey.
John Elston, Administrator of the Office of Air Quality Management, served asthe Hearing Officer. After
reviewingthe oral testimony and written comments, Mr. Elston recommended that the Department adopt the
proposed rule amendments with the changes described below in the Summary of Public Comments and
Agency Responses and in the Summary of Agency-Initiated Changes. The Department has accepted the
Hearing Officer’ srecommendationsand adgptsherein the proposed amendments, with changes. TheHearing
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Officer’s recommendations are set forth in the hearing offica’s report. A copy of the record of public
hearing (includes the hearing officer’s report) i s available f or inspecti on by contacti ng:

ATTN: Docket #15-99-07/701
Department of Environmentd Protection
Office of Legal Affairs

401 East State Street

PO Box 402

Trenton, New Jersey 08625-0402

Thisadoption document can be downl oaded el ectronically from theDepartment s site on the World
Wide Web at http://www. state. nj.us/ dep/agm/ noxbrvad .htm.

Summary of Public Comments and Agency Responses:

The Department received oral and/or written comments on its proposed amendments from the
following persons:

Michael Arny, Director; Leonardo Academy

Vincent J. Brisini, Environmental Manager Air Quality; GPU Generation, Inc.

Mark V. Carney, Vice President of Environmental Affairs, PG& E Generating

Mark K. Driscoll, Manager - Environmental; East Coast Power L.L.C.

LisaA. Fleming; Vineland Municipal Electric Utility

Nathan E. Hanson, Business Manager; North Jersey Energy Associates, A Limited Partnership

James W. Klickovich, Senior Coordinator of Supply Engineering & Support Environmentd;

Conectiv

Russ Like, Gabel and Associates on behalf of Independent Energy Producers of New Jersey

9. Steven C. Riva, Chief of Air Programs Branch Permitting Section; United States Environmental
Protection Agency Region ||

10. Scott A. Weiner, Senior Vice President; Sithe Energes, Inc.

11. Samuel A. Wolfe, Environmental Pdicy Manager of Environment, Health and Safety; Public

Service Electric and Gas Company

NougakwdpE

©

The number in parentheses after each comment below indicate the person(s) who submitted the
comment, as specified in the list above. An asterisk within parentheses preceding a response to comment
indicates that changes to the rule text are associated with the response. The comments are as follows:

General Comments

1 COMMENT: The commenter applauds the New Jersey Department of Environmental Protection
for its leadership in the inclusion of rewards far energy efficiency and renewable energy in the
proposed amendments and new rules for the NO, Budget Program. (1)
RESPONSE: The Department acknowledges this comment in support of the proposal.

2. COMMENT: Thecommenter appreciaesthe challengesposed by Department’ sattemptstoutilize
existing complex rule as a basis for meeting New Jersey’ s various obligations with regard to the
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post-2002 Nitrogen Oxides (NO,) Budget Program. However, dueto the complexity of the program
and significance of the changes, the commenter believesacollabarative approach to modifyingthese
rulesiswarranted. At a minimum therules are difficult to understand and the Department should
provide an opportunity tothe regulated community to engage in a discussion of the Depatment’s
intentions while the opportunity to modify the rules remains open. (3)

RESPONSE: The Department believesin an openrulemaking process. The Department considered
an interested party review of the proposed changes before formally proposing them. However, the
purpose of the rulewas primarily to make minimal changesto therulein order to align therulewith
the United State’ sEnvironmental Protection Agency’s (USEPA’s) NO, SIP Call. The Department
decided not to reconvene a working group for this rulemaking because of the limited scope of the
rule. The Department recognizes the complexity of the regulatory language and welcomes any
suggestions to simplify therule for the Department’ s consideration.

3. COMMENT: Given theimportance of theNO, Budget rule as a factor affecting theeconomics of
the electric industry in New Jersey now and in the future, the commenter strongly endorses the
adoption of NO, Budget rulesthat will significantly reduce NO, emissions from electric generating
unitsin New Jersey, that rely on market-based mechanisms to accomplish this goal, and that treat
fairly al generators competingwith one another in competitive generating markets. (10)

RESPONSE: The Department acknowledges this comment.

4, COMMENT: The commenter opposes the Department’s proposed revisions to the SIP for the
following reasons; (1) because they are not required at this timein light of recent Federal Court
decisions staying implementation of the Federal Clean Act; and (2) complying with the terms of a
MOU that other states may choosetoignorein light of the uncertainty surrounding the federal law;
and (3) place in-state businesses and consumers at a competitive disadvantage with those in other
states; and (4) will result inincreased costs to consumers and severely jeopardize system reliability
at atime when capacity and demand are perilously close.

Consistent regulations should be required in each of the OTC states before implementing the
program in New Jersey. The OTC NO, Model Rule discusses the importance of consistency
between regulations developed in the OTC as a key to the success of the program. New Jersey
should ensure that they do not put themsel ves at acompetitive disadvantage by adoptinglegisiation
inconsistent with other states within the OTC. (6)

RESPONSE: The Department, along with the other Ozone Transport Cammission Sates are
committed to submitting NO, SIP Call response to the USEPA despite the court’slifting of the
mandatory schedule. On March 3, 2000, the U.S. Court of Appeals for the Digrict of Columbia
issued adecision largely upholding the NO, SIP Call (State of Michigan, etal. v. USEPA (No. 98-
1497)). Inearly April, the USEPA filed a motion with the Court to lift the stay onthe deadline for
States to submit SIP Callsto the USEPA. |If the USEPA motion is granted, theNO, SIP Call plans
will be due by September 1, 2000. The Department’s NO, Budget Rules also fulfill New Jersey’s
commitment under the OTC NO, Budget MOU, which requiresNO, reductionsfrom budget sources
the ozone season of 2003 and subsequent ozone seasons. The amendments adopted herein do not
change the budget amounts for New Jersey and do not add any burdens upon New Jersey sources
subject to the program that are not also placed upon sources in other states participating in the



Thisad option has been filked with the Offce of Adminidrative Law, which will edit it before publishing it in the New Jersey
Register. Please referto the August 21,2000, New Jersey Register forthe official text of the ado ption.

program. Accordingtoinformationfrom PJM, thereis more than adequate buffer between capacity
and demand in the near future.

The Department is adopting these amendments so that greater consistency with other statesis
achieved. These amendments alter the allocation timing and the monitoring requirements so that
they will be aligned with those beingimplemented in other OTC states and to be implemented by
other states that join the Cap and Trade Programfor the years 2003 and beyond.

COMMENT: The commenter supports Department’s promulgation of reguations in a timely
manner to fulfill New Jersey’s obligations with regard to the post-2002 NO, Budget Program.
However, the Department’ s actionsshould be in concert with the actions of all 22 statesin the NO,
SIP Call region. Action by New Jersey and theother Ozone Transport Commission states, without
participation by the other states in the 22-state SIP Call region, will not solve theNortheast’s NO,
problem. Inlight of therecent stay ordered by the Federal Appeals Court (State of Michigan et al.
v. EPA, No. 98-1497), arevision of the NO, Budget Rul e at this time amounts to a voluntary action
by the Department. A more prudent course would be for the Department to avail itself of thetime
provided by the stay to refine itsproposed regul ation to address several outstanding issues. (8)

The commenter supportsthe Department’ s promulgation of regulationsin atimely manner to fufill
New Jersey’s various obligations with regard to the post-2002 Nitrogen Oxides (NO,) Budget
Program. However, the Department’ sactions should be in concert with the actions of all 22 states
intheNO, SIP Call region. Unilateral action by New Jersey to reduce NO, emissionswill not result
inthe comparability between sates necessary for market-based complianceto solvethe State' SNO,
problem. Moreover, the Department has provided no rationale for taking this action at this time.
Revisingthe State |mplementation Planisavoluntary action by theDepartment because of therecent
stay ordered by the Federal Appeals Court (State of Michigan et al. v. EPA, No. 98-1497). Since
the Department’ s proposal has critical issues that require resolution (see comments below) a more
prudent course wouldbe for the Department to avail itself of the time provided by the stay to refine
its proposed regulation to address these outstand ng issues. (3)

RESPONSE: TheDepartment’ sactionisnot volurtary. Thecommentsaddressacourt decisionthat
merely temporarily stayed the required SP Submittal due date of September 15, 1999, until the
Court was prepared to complete its review of the NOx SIP Call. Recently, the court has upheld the
SIP Call. New Jersey, along with other States within the Ozone Transport Commission have
recognizedtheimportance of theNO, SIP Call to achieveair quality standardsthroughout theregion
and have committed to implement the NO, SIP Cal requirements. Additionally, the previously
adopted rule and the amended rule adopted herein serve to implement the OTC NO, Budget MOU
which remains in effect regardless of the status of USEPA’s NO, SIP Call. The Department is
convinced that this program will be implemented widely throughout the 22 states region.

Federal Standards Analysis

6.

COMMENT: In proposing these amendments to theexisting NO, Budget program in New Jer sey,
the Department has described them as “minor changes to the current rules’” which ae
“predominantly administrative in nature.” As such, the Department has determined that the
"proposed amendments and new rule do not exceed the requirements imposed by Federal law,” and
no analysis has been conducted with regard to whether any additional economic burden has been
placed on the regulated community in New Jersey dueto discrepancieswith federal regulationsand,
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additional ly, what the cost and effect of any such burden might be. Exception is taken to this
evaluation.

The primary purpose of the proposed changes is, as noted by the Department, to bring the New
Jersey program inlinewith thefederal NO, Budget plan. Regardingthetiming of the 2003 and later
year alocations, the administrative changes proposed do appear to be necessary and are congruent
with federal regulation. The amount of allowances being distributed to budget sourcesin the 2003
allocation process, however, whichis embodied inthe amended portion of therule, is significantly
lessthan what is allowed under federal requirements, potentially creating amuch greater regul atory
burden for New Jersey sources compared with sources in other states which are part of the federal
program. Inaddition, theallocation processfor future yearsis suchthat the amount of the allowance
pool will almost assuredly decline over time, making this situation even worse. It would seem that
thisdeparturefromthefederal mandatesis somethingwhichisnot minor and issomething for which
the Department needs to provide an accounti ng.

When the original NO, Budget rule was proposed in 1997, there were numerous and extensive
commentson the Phase |11 allocation system. Since the 2003 allocation had not been part of the
stakeholder discussions held prior to the rule proposal, participantsin that processwere surprised
by its structure, especially the size of the allowance pool, which was less than that set forth in the
OTC MOU, and the fact that trading within the New Jersey component was all but eliminated
through the Department’ swithholding of any allowances which might cover operation at emission
rates above 0.15 pounds per million British Thermal Units (Ib/MMBtu). (Except as sources might
be ableto siphon allowances from other staesto compensate or continually reduce operation, New
Jersey effectively proposed a 0.15 [b/MMBtu emission rate cap within the state by putting in the
attainment reserve all allowances leftover after the initial rate-based allocation was made.)

Upon adoption of the original rule, the Department deflected most of the comments regarding the
size of the 2003 allowance pooal, explainingthat the OTC states had agreed to all ocate, for 2003, the
lesser of the Phase |11 default contained in the MOU (the 13,022 tons noted in sction 31.3) or the
amount designated in the SIP Call. Snce, at the time, the latter amount was proposed to be
approximatdy 8,200 tons, the originally adopted rule was in line with this agreement and the
expected federal standards. Commenters cautioned, however, that the SIP Call was not final and
urged the Department to reserve sections pertaining to the 2003 all ocation process until it was so.
The Department moved forward with the rule promulgation, but did state in the response to
Comment 86 that it “reserves the need to revisit the size of the Phase 111 budget until after the EPA
SIP Call Budget hasbeen finalized.” Despite significant changesat thefederal level, changeswhich
would increase the size of the budget available to New Jersey sources, the Department has not
reviewed itsposition in this matter.

With regard to the trading issue and whether any amount of the budget, whatever the size, should
be placed in the @tainment reserve, the Department sounded much more receptive to comments
madein adopting theoriginal rule. Initsresponseto Comment 104 (see30 N.J.R. 26386, 7/20/1998),
the Department stated that it “ agrees that the Phase 111 allocation system should allocate all of the
8,200 allowances... and should not withhold any of these allowances in the’ attainment reserve.’
For this reason the Department is considering amendment of the Phase |11 dlocation provisionsin
order to alocate all of the 8,200 allowances.” Again, despite an apparent commitment to the
principles involved, no change has been made to effect the intent shown.

With the de-regulation of the electric power industry already et in motion, any regul atory program
which putsNew Jersey businessat an economic disadvantage rel ativeto businessin other states must
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be looked at carefully. As proposed, the New Jersey NO, Budget is such aprogram. Given that
EPA’sregional NO, Budget plan alows for so much more flexibility, it is hard to understand why
the Department chooses not to participate within its full bounds.

It is hopedthat the Department will reconsider thisproposal and amend the rue more extensvely
than it has proposedwith regard to its previously stated intentions and bringing therule in line with
the federal program in al respects, not just the allocationtiming. If no further changes are to be
made to the present proposal prior to adoption, however, then the Department should explain why
itischoosing not to exerciseitsfull optionsunder the federal program and increase the2003 budge,
and why it has reversed its decision to provide full allocation of all budget amounts within New
Jersey, which would be in line with EPA trading principles.

It isthe commenter’ s opinionthat this explanation is owed not only tofollow through withtherule
processstarted with theoriginal ruleadoption, but isactually mandated by New Jersey law. N.J.S.A.

52:14B-23 requires that each time the Department “adopts, readapts, or amends any rule or
regulation” with which afederal standard is associated, an analysiscomparing the state and federal

requirements must be prepared. Given the connection of this rule with the federal NO, Budget
program, this requirement should becompletely applicable inthis case. (Natethat it is upon both
the“initial publication and all subsequent publications’ of any subject rule or regulation, prompted
by adoption, readoption, or amendment, that a statement or analysismust be mede in referenceto
whether “the rule or regulation in question” contains standards which exceed those in federal law.

Itisnot merely the amendments being proposed which mustbe evaluated. Inthiscase, however, the
size of the budget is integral to the part of the rule being published as amended, and so must be
addressed in any case.)(5)

In an effort to avoid regulati on that dulls the State’ s competitive advantage whileremainingvigilant
inthe protection of the public’ s health, saf ety and welfare, Governor Whitman has madeit clear that
State agencies should analyze whether federal standards sufficiently protect the health, safety and
welfare of the State's citizens. See Executive Order 27 (1994). The Legislature has echoed that
policy, directing State agenciesto consider applicablefederal standardswhen amendingregulations
with analogous federal counterparts and determining whether those federal standardssufficiently
protect the health, safety and welfare of New Jersey’s citizens. N.J.A.C. 52:14B-22.

These policies were not relevant when the Department adopted the existing NO, Budget rules. At
that time, there was no anal ogousfederal counterpart in place. After the Department adopted those
rules, however, the United States Environmental Protection Agency (USEPA) established such a
counterpart. That counterpart, the"Findingof Significant Contribution and Rulemaking for Certain
States in the Ozone Transport Assessment Group Regon for Purposes of Reducing Regonal
Transport of Ozone," iscommonly known asthe"NO, SIP Call." 63 F.R. 57355, October 27, 1998.

Two essential features of New Jersey’s NO, Budget rules are more stringent than their analogous
federal counterpart: the establishment of the base emission budget of 13,022 tons of NO, for the
years2003 and thereafter; and theannual allocation of 4,822 tonsof that budget to the Department’s
attainment reserve account, which essentialy estallishes a budget of 8,200 tons available to
participantsin the NO, Budget program. The Department has previously stated that the transfer of
allowances to the attainment reserve will reduce the budget to a size equivalent to applyinga 90
percent reduction to the 1990 baseline inventory. 30 N.J.R. 2665, July 20, 1998, Response to
Comment 30.
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These features of New Jersey’s program have never undergone the scrutiny contemplated by
Governor Whitman when she signed Executive Order 27 and the Administrative Procedure Act
amendments codified at N.J.A.C. 52:14B-22. Neither have thesefeatures been the subject of the
detailed federal standards analysisdescribed in N.J.A.C. 1:30-3.1(f)5. At thistime, the commenter
is not attempting to make alegal argument that the Department is required to have made this
analysis. However, it would certainly be good publicpolicy, and would also be consistent with the
spirit of the Executive Order and the rel ated lawsand regulations, if the Department shared with the
publicitsbasisfor concluding that thefederal standardsand requirements establ ished inthe NO, SIP
Call are somehow inappropriate for New Jersey. The USEPA has exhaustively documerted itsbasis
for arriving at the emission budgets it established in the NO, SIP Call; the public would be better
informed if the Department explained its basis for concluding that the budget which the USEPA
established for New Jersey istoo lax. (11)

RESPONSE: Inthisrulemaking, the Department did not amend the 2003 NO, budget figure of 8,200
allowancesand addressedthisfigureinthefederal standardsanalysisof the previousrulemaking that
established this budget value. During this previous rulemaking, there was no comparable federal
regulation. Additionally, the Department responded to comments about the 8,200 ton budget level
in previous adagption of the NOx Budget Program rules (see the responses to comments #3 at 30
N.J.R. 2662; #27 at 30 N.JR. 2665; #30at 30 N.J.R. 2665; and #81 at 30 N.J.R. 2679).

Under the provisions of the NOx SIP Call, States have some flexibility regarding the size of each
sector’ sbudget to comply with the Statewide NOx Budget Cap. One of the requirementsisthat the
Cap and Trade portion of the statewide budget must be less than or equal to what USEPA has
determined for this sector. The 8,200 ton budget in the Department’s rules satisfies this federal
reguirement. The Department has relied on this budget amount in several SIP submissionsto EPA,
including the submissionto EPA which providesNew Jersey’ s plan on how it plans to meet the NOx
SIP Call. Therefore, even though the Department did not revise the budget figure within this
rulemaking, this figure isconsistent with federal standards, specificdly, USEPA’s NOx SIP Call
requirements.

NJ.A.C. 7:27-31.2 Definitions

7.

*)

*)

COMMENT: AtN.JA.C. 7:27-31.14(h), the rule does not use the phrase* al ternative monitoring
system” rather, it uses* alternative monitoringmethod.” The commenter suggedschangingtheterm
here to avoid any unnecessary confusion. (9)

RESPONSE: The Department agrees with this comment and has amended N.J.A.C. 7:27-31.14(h)
accordingly.

COMMENT: “Authorized Account Representative” - The AAR's function goes beyond what is
defined in the Department’ srule. The Department should add, after the words “ submit reports” in
the second sentence, the words “and other submissions under N.J.A.C. 7-27-31.1 through 7:27-
31.19.” Additionally, the definition should clarify that each facility needsto have oneand only one
AAR and may haveup to one aternate AAR. (9)

RESPONSE: The Department has amended this definition upon adoption to clarify the functions of
the AAR as specifiedin therule as suggested in this comment and in accordancewith the definition
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(*)

10.

of “NO, Authorized Account Representative” at 40 CFR 96.2. The concept of designatingasingle
AAR and up to one alternative AAR is expressed at N.JA.C. 7:27-31.13(Q).

COMMENT: In the definition of “Base budget” or “Base emission budget,” the emissions budget
New Jersey hasto meet under the SIP Call NO, Budget Trading Programdiffersfrom the emissions
budget under the OTC MOU. TheDepartment should amend the rule to refer to the NO, SIP Call
Budget for each control period after and induding 2003. (9)

RESPONSE: The Department has added reference to the SIP Call Budget in the definition. The
Department has also removed the reference to the Ozone Transport Regon (OTR) and replaced it
with a more general reference of other states participating in the NO, Budget Cap and Trade
Program. The Department has clarified these references because of the Federal origin of the
expanded scope of the NO, Budget Program starting in the year 2003. With respect to the
commenter’s point that the budget as prescribed by the OTC MOU is dfferent than the budget
prescribed by the SIP Call, the Department has made adequate provision for this difference in that
it is depositing a number of allowancesinto the attainment reserve (generdly to be retired) so that
thereare only 8,200 allowances|eft for allocation. Thisnumber of allowancesisdifferent fromboth
the OTC MOU calculated value of 13,022 allowances and the uncertain val ue as cal cul ated by EPA
under the SIP Call (See N.JA.C. 7:27-31.7(d)). It is expected that the final SIP Call value will not
be less than 8,200 allowances. The Department also proposed rule language at N.J.A.C. 7:27-
31.3(b)2, which isadopted herein, that preventsthe base budget from starting at avdue greater than
what EPA would call for in the Cap and Trade Program under the NO, SIP Call. Therefore, the
Department believes that it has adequately addressed EPA’s NO, SIP Call Cap and trade Budget
value for New Jersey within thisrule.

COMMENT: The commenter is concerned that the terms “Baseline source” and “Budget source”

will cause confusion because they are not consigent with the teems used inboth 40 CFR 75 and 40
CFR part 96. These rules use “unit” and “source” - where unit is a single “fossil fuel fired
stationary boiler, combustion turbine, or combined cyclesystem” and*“ source” encompassesall units
located at the same site. As a solution, the commenter suggests adding language to 7:27-31.14
EmissionsMonitoring stating that these terms areanal ogousto the relevant termsin 40 CFRpart 75.

Please see comments on N.JA.C. 7:27-31.14 Emissi ons Monitoring.

In addition, the definitions of these terms aretoo broad in that they include dl types of indirect heat
exchangers. “Baseline source” and”budget source” should be limited to sources that emit only
through a stack. Units with fugitive emissions cannot be monitored under 40 CFR Part 75 and
therefore cannot be included in the NO, Budget Trading Program. Further, since only sourcesin
New Jersey are governed by this rule, the reference to sources “in the OTR” should be removed.

Finaly, both definitions should refer to “boilers or other indirect hea exchangers’ and the term
“rated output” should be defined. (9)

RESPONSE: The Department isaware of the differencein terminology inwhat EPA definesas* unit
and source” and in what the Department describes as “ source and facility.” The originsof the use
of different terminology to describe the same concepts are from the differences in legislation.
Similar differences exist in the terminology used in the Department’s Operating Permit rules
(N.JA.C. 7:27-22) and EPA’s regulations at 40 CFR Part 70. Basicaly, what EPA defines as
“source” and what the Department definesas“ fadlity” arethesame, and what EPA definesas* unit”
and what the Department defines as “saurce” or “source operation” are the same. The wording in
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(*)

11.

*)

the definitionsis consistent. The Department has addressead the suggested language in response to
comment #90.

Regarding the suggestion to add language regarding the venting of emissions through a stack, the
Department is not changing the definitions. The regulatory language at 40 CFR Part 96 does not
contain this language in any of the definitions or in the applicability section.

The Department isremoving the extraneous referenceto “located in the OTC” upon adoption in the
definition of “budget source.” The Department is also adding the word “other” as suggested in the
definition of “baseline source,” because aboiler is atype of an indirect heat exchanger.

COMMENT: In the definition of “Electric generating unit,” the sentence, “This term does not
includeawaste-to-electricity unit” isconfusing and seems unnecessary. The concept of a“waste-to-
electricity unit” seemsto be covered by thelimitationto“fossil fuel fired” units. If the Department’s
intention is to exclude these units regardless of whether they are fossil-fuel fired, this needs to be
stated more clearly. The Department should either remove the sentence or define “waste-to-
electricity” unit. The Department should also define “combustion unit.”  In addition, the
Department should indicate whether an electric generating unit that stops producing electricity and
produces steam remains an electric generating unit. (9)

RESPONSE: Thepurposeof thesentence,” Thistermdoesnot includeawaste-to-€el ectricity unit,”
is to avoid corfusion. Specifically, the sentence is intended to advise the reader that waste to
electricity units are generally not subject to the requirements of this subchapter because waste to
energy facilities generally do not use at least 51% of their fuel from fossil derived fuels. However,
the commenter is correct in that the sentence is unnecessary because the definition of “fossil fuel
fired” essentially excludes waste to energy sourcesthat do not use more than 50% of their fuel from
fossil derived fuels. Therefore, the department is removing the sentence as suggested by the
commenter upon adoption.

Theterm “combustion unit” isused in threelocationsin the subchapter: In thedefinition of dectric
generating unit, at N.J.A.C. 7:27-31.12(c)1, and at N.J.A.C. 7:27-31.16(@)2i. The Department is
adding adefinition of combustion unit model ed after the definition of the term “ combustion source’
at N.JA.C. 7:27-19.

Regarding the commenter’s request for clarification about a whether an electric generating unit
remains such if it stops producing electricity, the Department is providing clarification in this
response and not in therule language. In sucha case, it woud not be an electric generating unit.
It would continue to be abudget source if itisaboiler or other indirect heat exchanger with rated
heat input capacity of 250 MMBtu per hour. Additionally, the definition of “electric generating
unit” isused solely for applicability purposesand not for allowance allocation purposes. Unlikethe
EPA model rule for allocation, the Department does not all ocate all owances out of two pools (one
electric generating pool and a non-electric generating pool). Therefore, there would be no change
in how the source would be allocated allowances if a budget source discontinued its ability to
provide energy for a generator. Further, for clarification purposes, the source would need to be
permanently disconnected to any generator with arated nameplate capacity of 15 Megawatts (MW)
or greater in order for it to not be considered an electric generator, rather than just solely producing
steam for non-electricity generating purposes.
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12.

13.

*)

14.

*)

15.

COMMENT: Regarding the definitions of “Electric generating unit” and “industrial boiler,” the
commenter is concerned about the overlap of these definitions The Department defines anelectric
generating unit asa*“...combustion unit... which provi des electricity for sale or use.” It then defines
an industrial boiler as aboiler that does not provide steam used to produce el ectricity and doesnot
produce steam for asteam distribution system used to produce dectricity forinternal use. Therefore
aboiler which produces steam used to produce el ectricity could be both an industrial boiler and an
EGU. In addition, if aboiler produces only steam some of which is provided to a steam distribution
system for electricity production, the boiler seems to be neither an electric generating unit nor an
industrial boiler (nor a process heater). These categorizations may affect allocations. (9)

RESPONSE: Although it is possible that both these definitions could describethe same source,
the use of both terms does not pose any conflict in the rule language. Theterm* Electric generating
unit” is used solely for applicability purposes and the term “industrial boiler” is used solely for
allowanceallocation purposes. Therefore, if aboiler servesagenerator having anamepl ate capacity
of 15 MW or greater and the electricity is used exclusively within the plant and is not sold or
supplied to apower distribution system, then it would be both an “ el ectric generatingunit” (making
it & budget source”) and an “industrial boiler” (making it subject to different allowance allocation
provisions and non-industrial boilers). Likewise, it ispossible for abudget source to beneither an
el ectricgenerating unit nor anindustrial boiler (for example, aboiler in which steamisproduced and
sold). In either of the two cases mentioned, there are no allowance allocation conflicts.

COMMENT: In the definition of the term “Excess emissions,” the Department oversimplifies the
concept of excess emissionsin thisdefinition and elsewhere. Not all allowancesinaunit’ s account
may be available for compliance purposes Allowances in the account may be allocated for future
years, limited dueto theflow control mechanisms (in 7:27-31.17(g)(2)), or needed for deductions
for underutilized opt-in sources (in 7:27-31.17(g)(3)) and therefore not available for reconciliation.
the Department s rule needs torefer to allowancesthat are available for use for that control period.

9)

RESPONSE: The commenter is correct in that only certain allowances are valid for use in a
particular control period as fully described at N.J.A.C. 7:27-17. However, upon further review of
therulelanguage, theterm “excessemissons’ isnot usedinthetext of N.J.A.C. 7:27-31. Therefore,
the Department is removing the definition of this term upon adoption.

COMMENT: “Fossil fuel fired” - This definition should read“ greater than 50 percent” rather than
“at least 51 percent.” Asdefined in 40 CFR Part51.121 a unit which burns 50.1 percent fossil fuel
isfossil fuel fired. (9)

RESPONSE: The Department is amending this defini tion upon adoption in order to achieve an
exact consistency of definitions rather than an approximate consistency with regard to the percent
of fossil fuel threshold.

COMMENT: Thecurrent rule defines a“new budget source’ to be one that meets three criteria:
“I. Isnot an opt-in source, 2. Has been permitted to operate, and 3. Has not operated for two full
May 1 through September 30 periods.” The Department has proposed to amend the definition of
"new budget source" at N.J.A.C. 7:27-31.2. Thefirst two aiteriaremain unchanged however, the
third criteriais proposed to be dependent upon calendar year. “For each of the years 1999 through

10



Thisad option has been filked with the Offce of Adminidrative Law, which will edit it before publishing it in the New Jersey
Register. Please referto the August 21,2000, New Jersey Register forthe official text of the ado ption.

2000, [a source that] has not operated for two full” control periodsisa*“new budget source.” “For
each of the years 2003 and thereafter, [a source that] has not commenced operation in order to be
allocated allowances pursuant to N.J.A.C. 7:27-31.7(1) or (d)3 through 4.”

The Mantua Creek Project is scheduled to begin construction in early 2000 and is expected to
become operational in late 2001 or early 2002 (prior to May 1). The commenter wishesto confirm
that the Department will allocae sufficient NO, allowances toMantua Creek for operation. Based
upon our review of the proposed regul ation, Mantua Creek will receive an allocation from the New
Source/Growth Reserve at the end of the 2002 control period calculated in accordance with the
provisionat N.J.A.C. 7:27-31.7(c) sufficientto cover the actual operation of the facility during the
2002 control period.

In 2003, Mantua Creek will have commenced operation in a prior year but is not included on the
alocation table at N.J.A.C. 7:27-31.7(1). In order to be alocated allowances pursuant to N.J.A.C.
7:27-31.7(d)3 through 4, a source mug have operating data from three prior control periods.
Therefore, it isthe commenter’ sinterpretation that Mantua Creek will be considered a*“ new budget
source” until operation has commenced for three control periods. In other words, if Mantua Creek
initiates operation in 2002 as planned, it will be considered a “new budget source” for the 2002,
2003 and 2004 control periods and receive an allocation from the New Source/Growth Reserve at
the end of each of these control periods. The alocation for Mantua Creek in 2005 and beyond will
be determined in accordance with the equationsin N.J.A.C. 7:27-31.7(d)3 through 4.

The commenter supports the Department’s proposed rulemaking to the extent that these
interpretations are correct. However, we believe the proposed changes are confusing and our
interpretation is essentially the same asunder the existing rules; i.e, asif these changes werenot
proposed. The proposed rule establishes ameans for a new low NO, emitting project to enter the
market by allowing the project to establish an operating history before losing the status of "new
budget source." However, if this interpretation is incorrect, the commenter strongly urges the
Department to redraft therulesto accommodate M antuaCreekand similar projects. The Department
shouldwant to encourage the devel opment of cleaner, more efficient generating capacity, whichwill
ultimately displace the older, high NO, emitting facilities. (3)

RESPONSE: Thecommenter iscorrect inthat theproposed changeto the definition of “ newbudget
source” preserves the policy that new sources (that are low NO, emitting sources) will draw
allowances from the New Source/Growth Reserve urtil thereis enough operational datato allocate
allowances based on this data. The proposed changes are necessary because of the change in the
timing of allowance allocation between the 1999-2002 phase and the 2003 phase of the program.
Thefollowing exampleclarifies how anew sourcewould be all ocated base on the definition of “new
budget source.” In the case where abudget source commences operation in the year 2002 (on or
before May 1), the source would receive allowances from the New Source Reserve by December
1 of 2002; would receive alowances from the New Source/Growth Reserve befare the allowance
transfer deadline of 2003, 2004, 2005, 2006; andwould receive allowances by April 1, 2004, for the
2006 control period, based on its operation during the 2002 and 2003 control periods. If the source
wasalow-NO, emitting source (i.e.lessthan 0.151b/MMBtu), then it could al so receive allowances
from the New Source/Growth reserve for 2007 (or later year) if the allowances it received for the
2007 control period (or later year) were less than its emissions during the 2007 control period (or
later year). During the phase of theprogram beginning in 2003, because allowances are allocated
threeyearsin advance based on at leasttwo full control periods of operation, a“new budget source”
would be fully dependent on the new source aspect of the New Source/Growth reserve for five
control periods.
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16.

17.

*)

18.

*)

19.

*)

COMMENT:“New Jersey emissions budget” - Only 2000, 2001, or 2002 vintage OTC dlowances
can be used for early reduction creditsin the NO, Budget Trading Program. The definition should
reflect this. (9)

RESPONSE: The Department is responding to thiscomment by changing the text of N.J.A.C.7:27-
31.22 rather than thetext of thisdefinition. Please see response to comment #111 to further details.

COMMENT: “Opt-in source” - Thethird sentence should be removed since the rule only covers
New Jersey sources. If the sentenceisretained, it should refer to sources approved pursuant to opt-in
provisions approved by the Administrator under the NO, Budget Trading Program. The reference
to“equivalent requirements’ suggeststhat Administrator approval isnotsufficient or necessary. (9)

RESPONSE: The Department isremoving the third sentence upon adoption as well as portions
of the second sentence. Although anopt-in source may exist in another state as approved through
the other state’ srules, theterm asused in this subchapter is only referringto opt-in sourcesthat are
located in New Jersey and approved through N.J.A.C. 7:27-31.4. Therefore, the language in the
definition referring to opt-in sourcesin otherjurisdictionsisineffective and unnecessary. Likewise,
the Department is removing the implicit condition about opt-in sources located in New Jersey
contained in the second sentence and is combining it with the first sentence.

COMMENT: The definition of “owner or operator” uses the term “owner.” The commenter
suggests that the Department consult 40 CFR 96.2 for appropriate language for defining “owner.”

(9)

RESPONSE: The Department has added a definition of theterm “owner” that is consigent with
the definition used at 40 CFR 96.2

COMMENT: New Jersey should review thefollowing definitions from 40 CFR Part 96:Acid Ran
emissions limitation, Administrator, Alternate authorized account representative, commence
commercial operation, commence operation, common stack, compliance certification, emissions,
generator, maximum potential hourly heat input, maximum potential NO, emission rate, NO, Budget
source, NO, Budget unit, operating, owner, process heater, receive or receipt, reference method,
source, submit or serve, unit, unit load, unit operating day, unit operating hour or hour of unit
operation. New Jersey should include them if they are used in Subchapter 31, clarify how some
other provision in Subchapter 31 addresses the term, o clarify if the definitionis defined in some
other Staterule. (9)

RESPONSE: The Department has reviewed the definitions cited in the comment and is addressing
these terms as follows:

“Acid Rain emissionslimitation” -- Thisterm isused in the new provisionsof N.J.A.C. 7:27-31.14,
Emissions Monitoring. The basic use of this term isto distinguish certain procedures for budget
sources that are subject to the Acid Rain Program. The Department is adding a definition of this
term that is entirely consistent with the definition as set forth at 40 CFR 96.
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(*)

*)

(*)

*)

*)

“Administraor” -- For clarity, the Department usestheterm “USEPA” rather than* Administraor”
inthe subchapter. The Department alsousestwoseparateterms“NATS Administrata” and“NETS
Administratar” where it refers to the operator of the NO, Budget tracking systems (which is
currently the USEPA Clean Air Markets Division, formerly the Acid Rain Division). However, the
Department usestheterm “ Administrator” onceat N.J.A.C. 7:27-31.13(h)3ii inthe quotation of the
certification language to be used by the AAR. Theefore, the Department is defining the term
“Administraor” for this single use of the term in the subchapter.

“ Alternateauthorized account representative” — Therulesat 40 CFR 96 do not definethisterm. The
definition of “authorized account representative” and thetext of the subchapter (especialy N.JA.C.
7:27-31.13) adequately define this term and what is required of or allowed from the alternate
authorized account representative.

“Commencecommercial operation” -- Therulesat 40 CFR 96.70 usethistermfour times. Thefirst
instanceinthefederal rulesisat 40 CFR 96.4(b)(3) concerningexempting oil or gasfired unitsthat
have the potential to emit 25 tons of NO, or less per control period. The Department does not have
similar provisions. The second ingance of the use of thistermisat 40 CFR 96.5(c)(6)(ii) regarding
retired unit exemptions. The Department hassimilar provisionsat N.J.A.C. 7:27-31.16(e), but does
not use the term “ commence commercial operation.” The last twoinstances of the use of thisterm
in the federal rules are at 40 CFR 96.70(b)(3)(ii)(B) and (b)(4)(i)(B) regarding when a new budget
source must first submit its quarterly electronic data reports. The Department proposed similar
provisions at N.J.A.C. 7:27-31.14(k)2-3. The Department is adding a definition of “commence
commercial operation” upon adoption that is similar to the one usedat 40 CFR 96to clarify exactly
what is meant by thi s term.

“Commenceoperation” -- Therulesat 40CFR 96 and at N.J.A.C. 7:27-31 usethisterm many times.
The Department is adding adefinition of “commence operation” upon adoption that issimilar tothe
one used at 40 CFR 96 to clarify exactly what is meant by this term.

“Common stack” -- The Department uses this term several timesin the new provisionsat N.JA.C.
7:27-31.15and 31.17. The Department is addingadefinition of “commonstack” upon adoption that
issimilar to the one used at 40 CFR 96 to clarify exactly what is meant by this term.

“Compliance certification” -- The definition at 40 CFR 96 merely referencesthe submission under
the compliance certification subpart at 40 CFR 96 Subpart D. The rules at N.JA.C. 7:27-31.18
entitled “compliance certification” contain enough explanation of what a compliance certification
is without the need of a definition.

“Emissions” -- This term is used throughout the rules at 40 CFR 96 and N.J.A.C. 7:27-31. The
Department believes this term is generally understood without the need for a definition. The
provisons of the rule fully explain which emissions are of concern, and how they are to be
measured, recorded and reported.

“Generator” -- Rather than using the term “generator” and defining it Smply as a device that
produces electricity, the Department is using the term “electric generator,” which does not need
definition.

“Maximum potential hourly heat input” and “maximum potential NO, emission rate” -- Both the

USEPA model regulation and the Department’ s proposed NO, Budget Program rules usethese term
once (40 CFR 96.71(b)3(v)(A)(1) and N.JA.C. 7:27-31.14(0)3v(1)(A) respectively). These
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(*)

(*)

*)

*)

provisionsrefer to the case when the monitors|ose certification status. Theseprovisionsrequirethe
reporting of potential emissionsin the electronic data report during each hour of operationuntil the
monitorsare properly certified. The Departmentisadding definitions of these terms, modeled from
the definitions at 40 CFR 96.

“NO, Budget source’-- The Department uses theequivalent term “facility” in this subchapter when
it refersto a plant that includes one or more units or sources subject to the NO, Budget Program.
Current N.J.A.C. 7:27-31.2 does not define the term “facility.” So, the Department has inserted a
definition of thisterm upon adoptionasit currently existsat N.J.A.C. 7:27-30 and other subchapters
within the Air Pollution Control Code. The Department is also inserting a definition of the term
“person” upon adoptionasits currently existsat N.J.A.C. 7:27-30 and other subchapterswithin the
Air Pollution Control Code because the term“person” is used in the definition of “facility.”

“NO, Budget unit’ -- The Department uses the equivalent term “budget source” in this subchapter
when it refersto a“ unit” that is subj ect to the NO, Budget Program. Thistermis properly defined.

“Operating” -- The USEPA definesthisterm only in reference to certainprovisionsregarding opt-in
sources. The Department does not use thisterm in such acontext and usesthe term generally within
the subchapter.

“Owner” -- Asindicated in respornse to comment #18, the Department has inserted a definition of
“owner” as modeled after the USEPA definition at 40 CFR 96.

“Process heater” -- 40 CFR 96 does not define thi s term.

“Receive or receipt of” -- The Department is using thisterm generally without need for adefinition
other than the common definition of the term.

“Reference method” — This term does not seemto be used within 40 CFR 96 or N.J.A.C. 7:27-31.
The term “aternative reference method’ is used once at 40 CFR 96.70(d)1 and N.J.A.C. 7:27-
31.14(m)1. The Department does not believe thisterm needs to be defined as narrowly asit is at 40
CFR 96.

“Source” -- The Department usesthe equivalentterm “facility.” Current N.J.A.C.7:27-31.2 does not
define the term “facility.” Therefore, the Department has inserted a definition of this term upon
adoption as it currently exists at N.J.A.C. 7:27-30 and other subchapterswithin the Air Pollution
Control Code. The Department is also inserting adefinition of the term* person” upon adoption as
itscurrently existsat N.J.A.C. 7:27-30 and other subchapterswithin theAir Pollution Control Code
because the term “person” is used in thedefinition of “facility.”

“Submit or serve’-- The Department uses the equivalent term*“ submitted” that is defined properly.

“Unit” -- The Department uses the equivdent term “source operation’” or “source” and properly
modifies thisterm withinthe text of the subchapter.

“Unitload” -- Even though thistermis defined at 40 CFR 96, thistermisnot used in either 40 CFR
96 or N.JA.C. 7:27-31.

“Unit operating day” -- The Department usesthistermonce at N.J.A.C. 7:27-31.14(0)3v(C) and the
USEPA model ruleusesit onceat 40 CFR96.71(b)(3)(v)(C). Theseprovisionsboth state, that when
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*)

abudget sourceloses certificationstatus, certification procedures must beperformed within 30 unit
operating days after notice of disapproval. For clarification purposes, the Department is adding a
definition of “unit operating day” upon adagption modeled after the definition at 40 CFR 96. The
Department is also correcting N.J.A.C. 7:27-31.14(0)3v(C) upon adoption to use the term “unit
operating day” instead of “source operating day,” which was inadvertently proposed because the
Department universally changed the term*“unit” to “ source” when it altered the model language of
40 CFR 96 for the proposal.

“Unit operating hour or hour of unit operation” — The Department usesthistermonce at N.JA.C.
7:27-31.14(0)3v(A) and the USEPA model ruleusesit once at 40 CFR 96.71(b)(3)(v)(A). These
provisions both state the data substitution requirements for the case when a budget source loses
certification status. For clarification purposes, the Department is adding a definition of “unit
operating hour” upon adoption model ed after the definition at 40 CFR 96. The Department isonly
defining the term “unit operating hour” and not “hour of unit operation,” especially since the term
isused once. TheDepartment isalso correcting N.J.A.C. 7:27-31.14(0)3v(C) upon adoption to use
the term “unit operating hou” instead of “hour of source operation,” which was inadvertently
proposed because the Department universally changed theterm “unit” to “source” when it altered
the model Ianguage of 40 CFR 96 for the proposal.

N.J.A.C. 7:27-31.3 Applicability and general provisions

20.

21.

22.

*)

COMMENT: Many of the requirements and responsibilities outlined in this section for the owner
and operator also apply to the AAR and aternate AAR. The Department should add, after the
words" owner or operator,” thewords* and the authorized account representative, whereapplicable.”

€)

RESPONSE: The provisions at N.J.A.C. 7:27-31.3 are general requirements that refer to more
detailed provisions of therule. To the extent that responsibilities of the owner and operator would
entail action upon the part of an authorized acoount representative, such responsibilitiesof the owner
and operator would naturally fdl upon the authorized account representative if one has been
established by the owner or gperator. Therefore, the Department believesthatamending thissection
IS not necessary.

COMMENT: In the proposed amendments the “ (a) - (h) - (No change)” should be changed to “(c) -
(h) - (No change)” because there are changesto (b). (9)

RESPONSE: The Office of Administrative Law corrected thistypographical error uponpublication
of the proposd in the New Jersey Registe.

COMMENT: At N.JA.C. 7:27-31.3(i), the first sentence should refer to allowances “which are
availablefor use in thecurrent year.” For the same reason, the second sentence does not properly
definetheall owance deduction for end-of-seasonreconciliation. Beforeend-of -season reconciliation
is completed, allowances that are valid for use may have to be deducted for underutilized opt-in
sources. Please see comments7:27-31.2 for “excess emisdions’ for further explanation. (9)

RESPONSE: The Department agreesthat the first sentence of this provision does notencompassthe
entire reconciliation process as detailed at N.JA.C. 7:27-31L17. That is why the fird sentence
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23.

*)

modifiestheconcept of holding enoughallowanceswith” pursuanttoN.J.A.C. 7:27-31.17.” Thefirst
sentence also properly uses the phrase “and which are valid for use in the current year.” The
Department agrees that the second sentence is not entirely accurate in some cases (for example,
underutilization of an opt-in source and use of certain number of banked allowances when
progressive flow control is in effect). For this reason and because the first sentence adequately
refers to the detailed provisions of N.J.A.C. 7:27-31.17, the Departmert is removing the second
sentence upon adoption.

COMMENT:AtN.JA.C. 7:27-31.3(l), thewording of thisprovision makesit soundlike allowances
cannot be used for trading. The Department should replace the words* of this subchapter” with the
words “of the NO, Budget Trading Program.” (9)

RESPONSE: This provision doesnot prohibit trading nor doesit prohibit the use of allowancesthat
have been traded. The purpose of this provisionisto specify that the allowancesin the NO, Budget
Program may not be used to fulfill thereguirementsof other programs (for example, the emission
offset program or an open market emissionstrading program). This subchapter does not impose any
reguirements upon budget sources located outside of New Jersey. The Department is adding a
sentence to this provision upon adoption to clarify that this subchapter does not prohibit the use of
allowances issued through this subchapter as authorized through any other State’s NOx rules
implementing either theOTC NOx Budget MOU or the NOx SIPCall.

NJ.A.C. 7:27-31.4 Opt-in provisions

24,

*)

25.

COMMENT:N.J.A.C. 7:27-31.4(a) specifiesasourcethat isnot aBudge source mayrequest to opt-
in. The Department should add to this sectionthe provisionsof 40 CFR 96.80 that the unit must be
operating, and is not covered unde any retired unit exemption. (9)

RESPONSE: It is very unlikely that one would reguest a source to be opted into the NO, Budget
Programif it isretired or is not operating. It isalso very unlikely that one would request to opt a
source into the programif the source had been altered in a manner that would no longer subject it
to the requirements of the NO, Budget Program. The Department is not prohibiting someone from
making such arequest, butisclarifying uponadoptionat N.J.A.C. 7:27-31.4(e) 3 that the Department
will not approve such arequest.

COMMENT: N.J.A.C. 7:27-31.4(c) requires submittal of an opt-in application which includes
identification of the owner, identification of the source, information on the source’ soperation in
previous 5 years, a monitoring plan, and designation of AAR. Also, existing 31.9(¢) requires the
opt-in source have an operating permit in accordance with the State’s permit process. These
provisions are consistent with 40 CFR 96.83, but the Department should clarify if its operating
permit rules address the duty to reappy for an opt-in permit. (9)

RESPONSE: The Department’s Jersey’s operating permit rules at N.J.A.C. 7:27-22 specify the
requirements to apply for a renewal of the operating permit every five years. Any facility that
includes a budget source would be requiredto identify each source that is subject to the program
(including opt-in sources) and would be required to incorporate the requirements of N.J.A.C. 7:27-
31, NO, Budget Program.
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26.

*)

27.

*)

28.

29.

*)

COMMENT: The commenter is concerned that the Department’ s applicability for opt-in sources
istoo broad and may result ininappropriate sources(i.e., sourceswithfugitive emissions) attempting
to opt-in. The Department needs to limit sour ces which can opt in to those who emit only through
a stack. Although N.JA.C. 7:27-31.4(e)(2) refers to 7:27-31.14, the latter section allows for
exceptions to the 40 CFR part 75 monitoring requirements. An up-frort limitation requiring all
emissions to be through a stack would make the rule clearer. (9)

RESPONSE: The Department believes that the concerns expressed in this comment are unlikely.
It would be nearly impossible to develop an approvable monitoring plan for an opt-n source that
does not routeits emissions through somesort of stack. However, in order to meke it even dearer,
the Department isamending N.J.A.C. 7:27-31.4(a) upon adoption as suggested by the comment and
modeled after 40 CFR 96.80.

COMMENT: Existing 31.4(j) specifies the allocation to an optin source will be based on the
source’ sactual average heat input and average baseline emissionsduring the two consecutive May
1 through September 30 periods out of the last five which represents normal activity. This method
is different from the method in 40 CFR 96.84(c) and (d). The Department should revise the
provisions in subchapter 31 to be consistent with 40 CFR 96.84. (9)

RESPONSE: EPA’smode rulerequiresinstallation of CEMSand oneful control periodof data
beforethe source optsin (to determine the baseline for the opt-in source). The current provision will
remainin effect for the 1999 through 2002 phaseof the program. The requirement to determine the
baselinefor an opt-in sourceas prescribed by the NOx SIP Call will gointo effect for the 2003 phase
of the program. N.J.A.C. 7:27-31.4(q) is being added upon adoption to reflect the proper baseline
determination and procedures for sources that opt into the program during the 2003 phase of the

program.

COMMENT: ExistingN.J.A.C. 7:27-31.4(j) includes provisionsfor all ocating allowancesto opt-in
sources for the years following approval of the opt-in. These provisions are different from the
provisions of 40 CFR 96.88. TheDepartment should revise N.J.A.C. 7:27-31.4(j) to be consistent
with 40 CFR 96.88(b). (9)

RESPONSE: EPA’smodel rulesallocate allowances to opt-in sources based on the lower of the
baseline heat input or the heat i nput from the previous control period, not just the baseline heat input.
Thisis a minor difference in allocation methodology which is already accounted for after each
control period by the deduction of allowancesfrom opt-in sources to accourt for utilization of the
source below the baseline utilization.

COMMENT: The rule lacks any provisions for opt-in sources that subsequently become budget
sourcesunder paragraph 1 or 2 of thebudget source definition, i.e., asourcethat isnot currently, but
later becomes, fossil-fuel fired. The Department should adopt language similar to that in 40 CFR
96.87. In such an instance, a source would change from an opt-n source to abudget source covered
by the base emissions budget. Allowances all ocated to this emissions source must beremoved from
the Department’ s overall emissionbudget in such a case. The rule shouldreflect this. (9)

RESPONSE: Although there are no opt-insourcesin New Jersey andit ismost unlikely that an opt-
in source woul d subsequently be modifiedso that it would be required to participate inthe program,
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the Department hasadded a new subsection (p) upon adoption. This subsection ismodeled after 40
CFR 96.97(a) and requires that the AAR of the opt-in source notify the Department and the NATS
Administrator when within 30 days of changing regulatory status. This subsection also references
the allowance deductions that woul d be required because the source would no longer be an “ opt-in”
source.

N.J.A.C. 7:27-31.7 Annual allowance allocation

30.

COMMENT: The commenter strongly endorses a proposed output-based allocation. An output-
based alocation is consistent with the overall objectives of electric power industry restructuring:
(1) It promotes economicdevel opment by removing market barriersto new innovative and efficient
generators. (2) It ensuresfair and robust competition by eliminating the subsidy created by current
disparatefederal CAA standards. (3) It rewards efficiency and innovation in the power generation
sector. (4) It uses a flexible, market-based mechanismto address air emission concerns.

The output-based allocation also provides several environmental benefits: (1) By promoting
efficient generation technology, it provides significant collateral reductions in emissions of other
pollutants of concern. (2) It provides a template for mechanisms to reduce emissions of other
pollutants of concern. (3) It meets the CAA’s objectives of creating market-based solutions to
emissions control problems.

These benefits are only fulfilled if the output-based standards are uniform. Equal standards must
be applied to al sources of dectricity.

An output-based standard ispractical to implement. It providesflexibility inthe promotion of plant
efficiency; permits the measurement of parameters related to stack NO, emissions and plant
efficiency; and is suitable for equitable application on a variety of power plant configurations.
Older, existing power plantsthat operate-accordingto less strict emissionsrequirementsthan newer
power plants experience an undue economic advantage in the competitive market because of their
lower operating costs.

Unlike current reguations, a uniform output-based standard is applied to all plants. It provides
flexibility through a market trading mechanism for individual plants to buy and sell emission
allowances in meeting their emission control obligations. Units whose emission rate is below the
output-based standard would generate excess NO, allowancesto sell into themarket or to bank for
futureuse. Unitswhose emissionrate is above the output-based standard have a variety of options
through which they can matchNO, emissionsto NO, allowances, including installation of pollution
control equipment, fuel switching, reduction in megawatt hours generated, and use of banked
allowancesfrom other affiliated generation units. Thus, anoutput-based standard coupled withthe
ability to trade allowances ensures that reductionsare achieved cost effectively (i.e., at the lowest
achievable cost).

The Department proposes that for each facility, atwo-year average net electrical output, using the
highest values of ozone-season net electrical output from the three-year period 1996 through 1998
be used.

The commente strongly dsagrees withthe use of historical datafor allocation purposes. Future

operation in a competitive environment will be significantly different from historical operation.
Thereis no valid reason why the Department cannot use actual net energy (electricity and steam)
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output rather than higorical output data. After a predetermined assignment of allowances at the
beginning of the ozone season, a true-up period should be used at the end of the ozone season to
validatethe actual net energy output of thefacility. Thus, the required allowances will be updated
annualy.

An actual verseshistorical based allocation iseven more important for Cogenerators and industrial
facilitieswho’ soutput fluctuates with manufacturing production. Historical emissions data cannot
reflect the actual current market conditions for manufacturing facilities, and, therefore, use of such
data may limit or impede expansion of production facilitiesin New Jersey. (6)

RESPONSE: The Department agrees that allocating allowances based on the energy output of
budget sources has many advantages and the Department has incorporated output based allocation
to its allowance allocation provisions. The Department realizes that allowances are not allocated
at a uniform rate. This procedure was developed to lessen any potential windfall alocations for
sourcesthat emit NO, at very low rates. The growthreserve concept was devel oped to allow sources
that emit NO, at avery low rate to draw from the growth reserve if such source emitted more NO,
during a control period than the amount of allowances it was allocated for that period.

This allocation methodol ogy was previously proposed and adopted. The proposal to which these
commentswere received made changesto the allocation system as needed to fit within the confines
of the EPA NO, SIP Call. The Department decided notto change the basic principles of allowance
alocation in the current rule in the proposal. There are advantages to a simpler output based
alocation system based on a uniform allocation rate to al budget sources, like the one EPA
promulgatedinitsmodel ruleat 40 CFR 96. However, the Department didnot wish to totally reopen
the allocation methodology in order to complete the revisionsnecessary for the EPA NO, SIP Call
in atimely manner.

This proposal does not change the fact that allowances are allocated based on actual operational
information from the sources. The Department continues to use the most recent information
available to base the allocation of alowances. However, because of the EPA imposed timing
requirementsof allowance allocation, the Department must use current data to all ocate allowances
for the 2003 control period and must use 1998-2000 information toall ocate allowances for the 2004
control period.

COMMENT: The Department’ s plan shoud treat all affected generators as equitably as possible.
New and existing sources should receive comparable all ocations, measured in termsof the number
of emission allowances per unit of electrical output.

Electricity is a commodity. Any two Megawatt-hours (MWhs) of electricity are essentially
indi stinguishable from one another in terms of their usefulness to end-use customeas. Of course,
electricity generated at different power production sources often have significantly different
emissions profiles (and other attributes, such as reflecting the effectsof transmission congestion).
The Department should adopt a method for allocating NO, allowances that does not reward power
plants with higher emissions rates. Consistent with the competitive framework for generation
markets, the Department’s regulations should not give any one generator a clear competitive
advantage over another generator by providing them with differing leves of emissions allowances
per MWh output.
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This perspectiverecognizes that it isessential that owners of power plants competing to provide
electrical generation service to New Jersey consumers do so on alevel playing field. In enacting
electric industry restructuring legislation in 1999, New Jersey embraced a conmpetitive generation
market. To be consistent with the goals of this Ad, the Department’s method for allocating
allowances to generators should treat them equitaldy. Equity requires the establishment of a new
source/growth reserve of sufficient sizeto cover all new generators and the all ocation of allowances
based on the same rate to all generators affected by these regulations.

EPA clearly favors equitable treatment of new sources. EPA’smodel rue statesthat ""new sources
shouldreceive allowances at the sasmerateasthat applied to existing sources' (Federal Regster Vol.
63, No. 207, Pg. 57471). EPA’s primary requirement -- maintenance of the emissionscap - will
likely require a lower allocation rate to existing facilities in order to provide an equal rate to new
facilities. In order to maintain the overall budget for allowances while allocating allowances at
comparable rates, the commenter proposes that all generation - whether from new or existing
generators- beallocated emissionallowancesfor theyear 2003 at arate tha reflectsthe total budget
for generating units divided by total generation, including expected output from new units.

Theimportance of afair allocation goeswell beyond simple equity in the marketplace. The method
of allocation hasimplicationsfor whether newgeneration will bebuilt atall andthemanner inwhich
unitsare operated. A fair allocationwill help support the introduction of additional new clean and
efficient generatorsinto the fleet of power generation facilities. (10)

RESPONSE: The Department has strived to allocate alowancesin an equitable manner. The
Department has set-up the al location methodology in a*“ cleanest first approach.” Thisisevidentin
the establishment and use of the New Source/Growth Reserve and the Incentive Reserve. These
reserves are set aside before allocating allowances to all budget sourcesto provide incentives for
energy efficiency andrenewableresourcesof electricity (which prevent NO, emissions) and provide
allowancesfrom low-NO, emitting sourcesto draw from if they expand operation between the time
of alocation and the control period for which allowances are allocated. As mentioned in the
responseto the previous comment, New Jersey does not allocateallowancesat asinglerateasinthe
EPA model rule.

Regardingtheallocation of allowancesto New Sources, New Jersey’ sapproachisdifferent than that
in EPA Model Rue. EPA’s model rule allocates allowances to new sources at the allocaion rate
used for other sources. EPA’ smodel ruledso requiresarny such new sourceto use allowances based
on this alocation rate and not at their actual emission rate. New Jersey, on the other hand, holds
allowancesfor new sourcesin the New Source/Growth Reserveuntil the actual emissionsdf the new
source for the control period are known, and then distributes dlowances equal to the source’s
emissionsto the source’s compliance account (unless demand on the reserve outweighs supply, in
which alesser amount of dlowance would be distributed into the compliance accourt).

New Jersey’ sallowanceallocation approachisfair to new sourcesinthattheallocation methodol ogy
allocates allowancesto new sources based on their actual emissions until enough information about
the operation of the source is available for allocation as an existing source.

Timin

32. COMMENT : While the amendments to Subchapter 31 reflect the SIP Call timing requirements to
allocate to the reserves prior to thecontrol periods, the Department should clarify when the post-
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33.

34.

control period allocations will be completed. The allowance transfer deadline is November 30,
therefore any post-control period allocations must be done by then. N.J.A.C. 7:27-31.7(e)2 refers
to the Department allocating from the New Source/Growth Reserves after October 30. Not only
should this date be emphasized up-front in the sedion, but the Department should realisticdly
consider if this date gives them enough time to complete the work. The commenter expects to
receive third quarter amission reparts on or shortly before October 30, sothe Department will only
have four weeks to complete the allocations. (9)

RESPONSE: The Department is aware that there is one month between the deadine for third
guarter emission reports and the allowance transfer deadline in the years 2003 and beyond. The
Department will need to use the datafrom the third quarter reports to all ocate allowances from the
New Source/Growth Reserve. The Department will also need to review and approvethe claims for
Incentive allowancesinthistime period aswell. The Department expectsthat these procedureswill
be routine by the year 2003 and is confidert in its ability to perform the process of dlocating the
reserves accurately and in atimely manner that would allow trading of such allowances one or two
weeks before the allowance transfer deadline.

COMMENT: In the proposed amendments there is an allowance allocation timing requirement
under which the Department must dlocate year 2003 all owances by September 30, 1999, and must
allocate following years' allowances by April 1 three yearsbefore the control period in which the
allowances may first be used. This is a welcomed change from the current rule in which the
allocations are not known until one manth prior to the beginning of the control period. With this
amendment, compliancewill be made somewhat easier because allocations will be known at |east
three yearsin advance. The conmenter commends the Department for this change. (7)

RESPONSE: The alocation of alowances three years in advance of each control period for the
phase of the program beginning in 2003 is a USEPA requirement listed in it's SIP Call. The
Department hopes that the benefits to budget sourcesin being ableto plan for compl iance outwel gh
any inconvenience from of using older information as the basis for allocation.

COMMENT: If we examine the proposed amendments in conjunction with the existing rule, NO,
Budget sourcesthat will discontinue operating in theY ear 2000 to Y ear 2003 time frame appear to
have a curiousallocation scheme. The proposedamendmentsat N.J.A.C.7:27-31.7(j) stipulate that
“the Department shall not allocate any allowances to a budget source that is no longer in operation
at the time that allowances are being allocated.”

For example, the amendment requires that the allocation of allowancesfor Y ear 2003 will occur by
September 30, 1999. Therefore, any source still operating on September 30, 1999, will receive
allowances for Year 2003, Allowancesfor Year 2004 will be allocaed by April 1, 2001, and by
implication, any source still operatingon April 1, 2001, will receive alowances for Y ear 2004.

Under the existing rule at N.J.A.C. 7:27-31.7(b), a source operatingon April 1, 2000, and April 1,
2001, will also receive allowances for the Y ear 2000 and Y ear 2001 (assuming of course that the
source has operated duringthe previoustwo or three control periods).

The situation becomes interesting if a source ceases operating on May 1, 2001. In this case, under

the existing rule, the sourcewill have allowancesfor Y ear 2001. Under the proposed amendments,
the source will also have allowances for 2003 and 2004. Therefore, a source ceasing operation on
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May 1, 2001 will have NO, allowances for three years during which it will have been shutdown:
Year 2001, Year 2003 and Y ear 2004.

The table below summarizes the commenter’ s understanding of the allowances that will have been
allocated for each year given the hypotheical retirement date of a budget sourceshown in the left-
hand column. Notethat if the budget sourceretiresinMay 1, 2000, it will receivetwo years worth
of NO, allocations, even though it will be shutdown during those two years. If the sourceisretired
in May 1, 2002, or May 1, 2003, it will receive four years' worth of NO, allocations, even though
it will be shutdown during those four years.

Y ears for which NO, Allowances will have been Allocated

Retirement Date 2000 20001 2002 2003 2004 2005 2006

5/1/2000 4 4

5/1/2001 4 4 4

5/1/2002 4 4 4 4

5/1/2003 4 4 4 4

Section |11.B of the summary section of the propased amendments states that “the provision would
not, however, require that the owner or operator of a source that has ceased operating return the
allowancesthat have been allocated for that source.” The commenter requeststhat the Department
confirmthat the above tableaccurately describestheallocationsfor a source with these hypotheticd
retirement dates. If the intent is to provide three years of allocations to retired sources then it
appears that there is an error in the way tha the proposal has been presented. (7)

RESPONSE: Thecommenter iscorrect. The adoptedrule containsatransition of alocationtiming
between the 1999-2002 phase of the program and next phase of the programbeginning in 2003. The
Department will not allocae allowancesto retired sourcesin either of these phases of the program.
However, because allowances areallocated three years before the control period for theyears 2003
and beyond, by the time the control period approaches, a particular source may no longer be
operating. No oneis able toaccurately predict which sources will and will not be operating three
years from any point in time. The commenter accurately depicts one of the disadvantages of
allocating allowances three years in advance of a particular contrd period. In such case where
allowances are alocated to a source that subsequently retires, market forces will decide what
happensto those allowances. The owner of those allowances may use them for expanded operation
of other generaing unitsit owns. The owner may decide to sell them to another unit that will be
operating more because the retired unit is not operating. Once allowances are a located properly,
the owner of those allowances should be able to use them fredl y within the NO, Budget allowance
market.

COMMENT: The Department should clarify N.J.A.C. 7:27-31.7(j) by including the provisions of
40 CFR 96.5(c). Are units which don’'t operate allowed to continue to hold allowances and emit
NO,? Thiscould be a double-countingissue. Will these units be surrendering their pamits? (9)

RESPONSE: The purpose of this subsectionis only to prevent units that are no longer operating
from receiving allowancesbased on their operation during previous years. This provision does not
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relieve abudget source from meeting the monitoring, reporting and allowance requirements of the
Program. In order for a budget unit to be exempt from these requirements, it must apply for an
exemptionunder N.J.A.C. 7:27-31.16(e) through which the source must be shown to be permanently
shutdown. If asource (that at one time would be subject to this program) isnot operating, it would
not be emitting any NO, and would therefore not need to use any allowances. Thereisno “double-
counting” issue becausethis provision doesnot permit asourcethat is subject to the programto emit
NO, without proper authorization (that is holding enough allowances by the allowance transfer
deadline to authorize the emissions of NO, during the gpplicable control period).

36. COMMENT: The rules and i ncentives promulgated by the Department and the Board of Public
Utilities (BPU) should be in confluence with regard to the operating patterns of cleaner-burning
facilities. The NO, allocation rules should not increase the risk associated with moving towards
dispatchablestatus by making it difficult for dispachable cleaner-burningfacilitiesto receiveall the
allowances they require to operate. It ispossible that some of these proposed changes could be
deleterious to cleaner-burning facilities under certain circumstances, especially when they operate
on adispatchable basis.

The commenter is generally supportive of the Department’s efforts to improve New Jersey’s air
quality. However, these efforts should not confound the BPU' s efforts to create a more flexible
energy marketplace, nor should they cause a perverse result wherein the cleanest-burning facilities
are restricted fromoperating to the maximum possibleextent. There are several principal issuesin
the proposal which should be addressed to assure that cleaner-burningfacilities can operate to the
maximum possible extent without having to purchase allowancesor curtail operations.

The use of ozone seasons severa years in the past to develop the three-year rolling average for
alowanceallocationscould be damaging todispatchabl e cleaner-burning facilities. The commenter
originally supported the three-yea rolling average because it pemitted allowance allocations to
adapt to changing generation performance. However, under the proposed changes, which propose
atime lag of years between changes inoutput and adtual allocations, dispatchal e facilities coud
experience years of allowance shortfalls beforetheir allocations catch up with reality. Asaresult,
even if such dispatchable facilities are called upon, they might not have the necessary allowances
to operate. Asaconsegquence, New Jersey’selectricity may be generated by dirtier facilitieswhich
control more allowances simply because they operated at a greater capacity factor duringan ozone
season five or six years ealier.

Therefore, provisionsshould beincluded to assurethet clean dispatchabl efacilities- especially those
operating at low capacity factors during the ozone seasons of 1996 through 1998 - receive enough
allowances to operate at the maximum extent possible.

RESPONSE: The Department’s dlocation methodology accounts for operational changes at
dispatchableunits by providing low NO, emitting sourcesallowances beyond their initial allocation

through New Source/Growth Reserve. Both the Department and the Board of Public Utilities are
encouraging the use of clean sourcesof electricity through policies and rules.

Budget Size
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COMMENT: The Department has indicated that the proposed 2003 budget was based on a
requirement that 1990 budget sources operate at emission rates equal to the greater of 0.15
Ib/MM Btu or a90% reduction fromthe 1990 rate, or if the source hasapermit limitlower than 0.15
Ib/MMBtu, the permitlimit. Itispresumedthat the 1990 heat input was used to determine the total
tonnage cap. Thiswould givethe appearance that the basis of the New Jersey budget and all ocation
system was similar to that of the federal program, which was also based on a 0.15 Ib/MMBtu
standard. There are mgjor differences in how the final budgets in each program were derived,
however, and these differences should beacknowledged at this time.

The Department’ s budget was derived from a stricter version of that set forth in the OTC MOU,
whichwasoriginally based on a0.151b/MMBtu or 75% reduction standard. 1t had been determined
at the time of proposal and adoption tha the stricter limits would be necessary to come closeto the
proposed federal goal of an overall 0.15 Ib/MMBtu standard. But because the New Jersey budget
used the 1990 basdine heat input, there was no accommodation for growth, and when the decision
was madeto include new sourcesin the budget system, without the addition of any moreallowances,
the overall effective emission rate for budget sources began to be driven down each year as heat
input increased. Inherent in this allocation scheme is the principle that the absolute value of the
budget, as determined from the 1990 baseline, is more important than the effective emission rate of
any or all sources.

Due to this effect, the currently proposed 2003 New Jersey budget now has an effective oveall
emissionratebelow 0.15b/MMBtu. Without consideringthereserveaccounts, thisoverall ef fective
rate (calculated by dividing the total pounds of allocations by the total average 1996 - 1998 heat
input upon which the allocation is based) is 0.10 Ib/MMBtu. If the reserve accounts are added to
the allocated pounds, the rate is 0.12 [b/MMBtu.

The federal budget, on the other hand, has been designed sothat the effective overall emission rate
is0.15 Ib/MMBtu, with more weight given to applying this as a uniform emission rate goal across
the system as it now operates than in maintaining an absolute tonnage relationship to the 1990
baseline. In adopting thefinal federal rule, EPA indicatedthat it declined to use a 0.12 Ib/MMBtu
standardfor el ectric generating sources becauseit might betechnologicallytoo difficult to attain and
could cause reliability problems for the electric power generation and distribution system. The
federal program relatesits budget, and not just all ocation system, to the 1995-1996 operating period
to bring the budget in line with current reality. It also factors in growth to the year 2007.

The New Jersey portion of the federal NO, Budget program is derived relying on the ideathat over
10,000tons couldbe allocated to currently regulated budget sources. It hasbeen devel oped with the
aid of extensive modeling, and EPA has weighed air quality and technological issues along with
economic costs in a process which continued past the OTC MOU process. This federal budget
amount is significantly greater that the 8,200 tons proposed to be allocated under the New Jersey
NO, Budget program. The Department should inarease the New Jersey Budge within the bounds
of thefedera program, up to the Phase 111 default of the OTC MOU process. It should not force a
competitive disadvantage on New Jersey business compared withbusinessin other states operating
within the federal program. (5)

If the Department is determined to generously allocate 15% of the NO, allowances to New
Source/Growth Reserve and Incentive Reserve, it should be equally generous in alocating NO,
allowances to pre-1990 electric generating sources. The Department has ample leeway to do just
that. For example, the Y ear 2003 allowances for NO, budget sourcesin Table 31.7(1) totals 8,200
tons. This table includes several non-electric generaing sources. |If the NO, allowances for only

24



Thisad option has been filked with the Offce of Adminidrative Law, which will edit it before publishing it in the New Jersey

Register.

Output

38.

Please referto the August 21,2000, New Jersey Register forthe official text of the ado ption.

the el ectric generating sources are summed, then the sum of allowancesin Table 31.7(1) islessthan
8,000 tons. This 8,000 tons should be contrasted with the 10,384 tons that the EPA hasbudgeted
for electric generating sourcesin New Jersey for the Y ear 2003 and beyond (Tableis at the end of
Section|.B of SUMMARY). Thedifferenceinthe Department stotal allowancesand the USEPA’s
NO, Budget for this category of sourcesisgpproximately2,500tons. Thereisnothing that precludes
the Department from allocating the additional 2,500 allowances to pre-1990 electric generating
sources. The commenter strongy urges the Department to do so. (7)

The commenter acknowledges New Jersey’ s boldaction in establishing a 90 percent NO, reduction
target for 2003 and beyond. Through this action, New Jersey isleading the charge for deeper NO,
reductions throughout the region. It is essential, however, that New Jersey’ s reductions be made
within the context of a consistent regional strategy. If OTC states upwind of New Jersey do nat
follow New Jersey’ s example, but instead require only the 75 percent reduction in NO, emissions
called for in the MOU, the inconsistency is most likely to cause either (i) a shift of electric
generation to those upwind states, with more NO, emissions being generaed as a result, or (ii) a
transfer of money to owners of sources in those upwind dates, in exchange for the surplus
allowances held by those sources.

For thisreason, failureto achieve uniform regional NO, reduction levelswill leaveNew Jersey short
of solving its ozone problem, while continuing to leave the State and its affected sources at an
economic disadvantage. (11)

RESPONSE: The Department did not propose to change the budget figure of the 2003 phase of the
NO, Budget Program. This amount (8,200 allowances) is based on a NO, control level of 0.15
Ib/M M Btu or 90% reduction from the 1990 OTC NO, Budget Inventory. Thisisthelevel of control
prescribed in the previously adopted rule. The Department did not proposeto change this control
level. Although this amount differs fromthe amount listed in EPA’s final SIP Call invertory, the
federal requirements of the EPA’sSIP Call requirethat the state’ s cap and trade program budget be
greater than the amount listed in EPA’s SIP Call for New Jersey. The level of control previously
adopted conforms with EPA’s SIP Call requirement and is being relied upon in New Jersey’s NO,
SIP Call submission for compliancewith the Stat e’ soverall NO, Budget for all sectors. The current
size of NO, budget isnecessary for the achievement of the air quality standardsin New Jersey and
isnot expected to adversel y affect the € ectric generation industry in New Jersey.

COMMENT: The Department should adopt its proposed output-based standard starting in 2003,
two years earlier than proposed in the rule. For the year 2005 and beyond, the Department’s
proposed rule properly allocates allowances in a manner that takes into account the efficiency of
generating units, by allocating allowances based on generation output rather than fuel input.

The commente strongly supports this method of alocation, because it rewards production
efficiency, consistent with the goals of competitive el ectric markets where generators compete on
price per unit of electric output. This approach also recognizes the benefits of the efficient use of
fuel in meeting New Jersey’ s electric needs. The commerter strongly encouragesthe Department
to adopt this output-based allocation approach for the years 2003 and 2004, as well for 2005, as
proposed by the Department, given that there are relativdy straightforward waysto collect the data
from sources that would be necessary to allocate allowancesto them based on historical output. In
order to overcome the data gaps that the Department believes inhibit the use of this preferred
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approach until 2005, the Department should require electric generating sources to file historical
generation data for New Jersey plants. (10)

RESPONSE: The Department’s policy is to begin allocating allowances based on output as scon
as possible for the phase of the NO, Budget Program begnning in 2003. Unfortunately, given that
the Department has not previously collected such data from all budget sources, given that the
Department does not currently have thisinformation, and giventhat allowances must be allocated
at least three years in advance of each control period for the years 2003 and beyond, the earliest
output based allocation can occur isin 2002 for the 2005 control period (based on 2000 and 2001
output information).

COMMENT: Allowance dlocation based on net output. Under the proposed amendments to
N.JA.C. 7:27-31.7(d)3iii, allowanceswill be allocated based on net el ectric output beginning with
the 2005 ozone season. If all states with budget programs wereto use the samemethod to dlocate
allowances, the commenter would agree that the net output is the allocation method of choice. In
the absence of that uniformity, however, the commenter believes that allowances in 2005 and
thereafter shoud be allocated on the basis of gross output of electricity, rather than net output.

Sourcestypically track grossel ectric output for reporting purposes, andtrack their net el ectric output
only for internal purposes. The manner in which this data is collected can vary widely among
different generating sources, resulting in potential discrepancies. It will imposeasubstantial burden
on EGU budge sources to modify their net electric output tracking to conform it with a consistent
standard format. It will also impose an additional burden on the Department’ s scarce enforcement
resources, because verifying compliance with the rule will require the additional step of reviewing
asource' s methodsof recording the deductionsfrom gross output that are required to arrive at anet
output figure.

In the adoption of the current NO, Budget rule, the Department promised to work with the facilities
reporting dataand with the USEPA in order to minimize the burdens of reporting the net output data.
Thecommenter requeststhat initsresponseto comments, the Department discussthe progresswhich
has been made in that effort.

The Department has stated thet it prefers to usenet output databecause the net datais truer to the
output-based allocation concept, and better addresses generation efficiencies. The commenter
recognizes these advantages. However, the Department should recognize the results of using net
output datain aregulatory environment in which other states can choose to use gross output data or
even heat input data in allocating allowances. The use of net output daa will simply resultin a
smaller allocation of dlowances than a gross output approach. It will also result in a smaller
allocation of allowances than aheat input approach which is based on a standard eguivalent to the
1.5 Ib/MW-hr standard proposed in N.J.A.C. 7:27-317(d)3iii.

Using net output data therefore simply exacerbates the results of setting a budget which requires
greater emission reductionsthan the rules of neighboring states. The use of net output datawill add
to the likelihood that New Jersey’ s rules will cause either (i) a shift of electric generation to those
upwind states, with more NO, emissions being generated asa result, or (ii) atransfer of money to
owners of sources in those upwind gates, in exchange for the surplus allowances held by those
sources. Again, theinconsistency between New Jersey’s rulesand the rules of neighboring states
such as Pennsylvaniawill leave the New Jersey short of solving its azone problem, while continuing
to leave the State and its affected sources at asevere economic disadvantage.
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The commenter recognizesthat the existing rules already provide for allowance allocations based
on net electric output. However, the praposed amendmerts and new rules reflect the Department’ s
decisions in response to the NO, SIP Call, which did not dictate the use of either an input-based,
grossoutput-based, or net output-based all ocation approach, and which provided only aninput-based
approach as an example. For that reason, the Department’s choice of allocation approach in
response to the NO, SIP Call would appear to be a rel evant subject for public comment. We
therefore respectfully request that the Department respond to thisissue. (11)

RESPONSE: Thecommenter iscorrectthat therulesdlocate allowances based on net output. This
concept waspreviously incorporatedinto therule. Because allowanceall ocationmethodol ogy isleft
to each State' sdscretion, there will likely not be exact consistency in allocation methodol ogy from
state to state without a mandate or interstate agreement. Consistency of monitoring and reporting
and use of allowancesare paramount to the multistate program rather than allowanceallocation. The
Department has coordinated efforts with other states and USEPA and electricity generatorsin the
“Updating Output Emission Limitation Workgroup.” Informaion reported to this group suggests
that net electricity output datais readily available to be reported. Thisisthe amount of electricity
that is actually sold by generating units and is typically measured at the high-voltage side of the
power-busat agenerating plant. Allocating allowances based onnet output rather than gross output
basisbetter capturesthe concept of energy efficiency at the electricity generator. The net electricity
output dataisthe amount of electricity that isactually sold to the grid, while gross el ectricity output
dataincludes electricity that isused at the plant. Regarding the pointthat fewer alowances would
be allocated on a net output basis than on a gross output basis, the total number of allowancestobe
allocated is exactly the same in either case. By using a net output as the basis, those budget units
with the greatest operational efficiencies would get more allowances on a net output basis than a
gross basis, and those budget sources having the least operational efficiencies would get fewer
allowances on anet basis than agross output basis. The Department will be collecting year 2000
net output datathis year and will gather stakeholders together to formalize the process of gathering
the output information required by therule.

Attainment Reserve

40.

COMMENT: Regarding the automatic adjustment of 2003 budget with regard to the attainment
reserve, because the proposed N.J.A.C. 7:27-31.7(d) reduces the New Jersey 2003 budget by 4,822
allowances each year, but N.J.A.C. 7:27-31.3(b) provides for an automatic downward adjustment
of theinitial budget should the USEPA revise 40 CFR 51.121 to indicate that fewer alowances be
allocated to New Jersey, thereis a potential for the budget to be cut back to an even more extreme
level than already proposed. Even if the Department ded desto continue with the all ocation of only
8,200 tons withinthe New Jersey Budget beg nning in 2003, these provisions shouldbe clarified to
ensure that this does not happen. (5)

N.JA.C. 7:27-31.3(b)2, 31.7(d). N.J.A.C. 7:27-31.3 asserts that the base emission budge for New
Jersey is 13,022 tons of NO, for the year 2003 and each year thereafter. That base budget can be
reduced if the USEPA establishes alesser number of allowances that could beallocated to budget
sourcesin New Jersey. However,under N.J.A.C. 7:27-317(d), evenif New Jersey’ s base emission
budget shrinksasaresult of such USEPA action, the Department will still transfer 4,822 all owances
each year into the Department’ s attainment reserve account. As aresult, if the USEPA were to
establish a New Jersey budget of 12022 tons of NO,, only 7,200 allowances would be made
available for use by budget sources.
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41.

The Department has stated its belief that in 2003 and thereafter, 8,200 all owances should bemade
available each year for use by budget sources. The commenter expects that this belief woud be
unaffected by a USEPA decision to establish a New Jersey budget of lessthan 13,022 tons. The
commenter therefore suggeststhat if the Department continuesto concludethat the 8,200 all owance
figureisappropriate (notwithstanding concerns about regional consistency), the second sentence of
N.JA.C. 7:27-31.7(d) shoul d be replaced with the foll owing:

“Beforetheallocation deadline, the Department shall transfer allowancesfrom New
Jersey’ shase emissionbudget for the control period for whichallowancesare being
alocated into the attainment reserve account held by the Department, such that
8,200 allowances remain to be alocated. If the USEPA requires that allowances
representing less than 8,200 tons of NO, be allocated to budget sources in New
Jersey pursuant to 40 CFR 51.121, no allowances shall be transferred into the
attainment reserve account.” (11)

RESPONSE: The commenter iscorrect in that the Department intendsto have 8,200 allowances
available for alocation for the years 2003 and beyond. The current Base Budget is 13,022
allowancesand islessthan wha EPA currently prescribesfor the sourcessubject to thisrule under
the SIP Call. If, pursuant to 40 CFR 51.121, USEPA changes the inventories/budgets for sources
subject to this rule top an amount less than 13,022 alowances, then the definition of “base
emissionsbudget” at N.J.A.C. 7:27-31.2 and the provision at N.J.A.C. 7:27-31.3(b) providethat the
budget woul d automatically changethisfigure. The Department hasclarified N.J.A.C. 7:27-31.7(d)
upon adoption so that it is consistent with the other provisions within the rule which state that there
will be 8,200 allowances avail able for alocation no matter how many more allowances the base
emissionsbudget is. This provision isalso clarified to address the possible, but unlikely, situation
that USEPA determines that New Jersey' s Cap and Trade budget figure must be less than 8,200
allowances. In such a case, the references to 8,200 allowances in the provision of N.J.A.C. 7:27-
31.7(d) and (e) would be replaced by the USEPA budget figure.

COMMENT: N.JA.C.7:27-31.7(d)4ii(2). Under the Department’soriginal proposal of theexisting
NO, Budget rules, if the sum of al allowance allocations was less than 8,200, then any remaining
allowances would be allocated to the Department’s discretionary account. Comments the
Department received on that proposal, contended that those remaining allowances should i nstead be
allocated to budget sources In response, the Department made the following statement:

The Department agreesthat the Phasel | all ocationsystem shauld allocateall of the
8,200 allowances which comprisethe Phase 1l New Jersey NO, Budget andshould
not withhold any of these allowancesinthe "attainment reserve.” [30 N.J.R. 2686,
July 20, 1998, Response to Comment 104]

Contrary to this statement, however, proposed N.J.A.C. 7:27-31.7(d)4ii (2) continuesto providethat
allowanceswill be withheld in the Department’ s attainment reserve account. Given the extramely
tight Statewide all ocation of 8,200 allowances, New Jersey sources cannot afford to have additional

allowances transferred to the attainment reserve. The commenter therefore recommends that the
allowances which the Department proposes to transfer to the attainment reserve under N.J.A.C.

7:27-31.7(d)4ii(2) should instead be all ocated to budget sources that are not new budget sources in
proportion to their preliminary allocations under N.JA.C. 7:27-31.7(d)3. (11)
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The commenter offers a re-iteration of a comment made in response to the proposal of the origina NO,
Budget rule, regarding the placemert of ’leftover allowances' into the attainment reserve, given that there
has been no change to the rule despitethe Department’ s indication that a change was anticipated:

A key component of the NO, Budget program, as well as the larger program envisioned under
OTAG, is the trading mechanismwhich is intended to equalize and minimize the overall costs of
NO, reducti on strategies. Theallocation scheme proposed for 2003, however, all but eliminatesthe
trading option (at least in New Jersey).

For trading to take place, some sources must be allocated excess allowances so that they can sl
them to sourceswhich do not have enough. Theway thisis usually seen asworking, sources which
have emission rates below a prescribed target (clean sources or those that have made emission
reductions) are allocated more than they need, and sources which have emission rates above atarget
are allocated only to the target and must acquire the additional allowances they need, presumably
from the’ cleaner’ sources. For atrading mechanismto function adequately and provide a benefit,
the designated target around which allocations are made must be set below the emission levels of
existing sources, but abovethelevel of ultimatetechnol ogical capabilities, i.e. thelevel of new, clean
sourcesor thelevel to which older sourcesare capable o reducing. (EPA has set budget goalsusing,
as such abasis, atarget rate at 0.15 Ib/MMBtu.)

Intheinitial allocation period (1999 - 2002), sources which were existing in 1990 are allocated less
than they would need if they were still operating at 1990 emission rates, but more than they would
need if every source made every emission reduction possible. Theallocations are based roughly on
atarget of 0.2 Ib/MMBtu, more or less the desired average emission rate for this first phase of
reductions. NO, Budget sources are now trading around this standard.

Startingin 2003, however, under theproposal asit stands, sourceswhich have made reductionswill
beallocated few, if any, excessallowances. Thisisbecause any source with an emission rate below
the 0.15Ib/MMBtu target isslatedto receive only an amourt slightly over actual emissions (halfway
between actual and permitted emissions). The 2003 allocation scheme provides that sources with
emissionratesabove0.15 [b/MMBtuwill beallocated based on a1l.51b/MW-hr (or 0.15b/MM Btu)
standard, implying that these sources are expected to still exist. But without a pool of excess
allowances to draw from, thereis actually little ability for these sources to continue operation at a
steady level. (Theallocation to these sources isless than they need to compensate for ther actual
emissions, and if the cleaner sources are not allocated more than they themselvesneed, there are no
excess allowances to be traded and used.)

Theoverall effect of the 2003 allocation scheme, therefore, isto actually do away with the cap-and-
trade program In its plece isthe establishment of anew command-and-control emission standard
of 0.15 Ib/MMBtu. Budget sources meeting this limit are the only sources able to continue
operation, and they are allocated basically what they need to run. Any emissions not allocated to
these sources are placed in the ' discretionary account’, and are not part of any trading process.

Hopefully, eliminating the cap and trade process was not the Department’ sintent in setting up the

2003 dlocation system. Depending on what wasintended, there are a number of optionsto correct

thissituation. Starting with whatever emissions cap isdesired for the year 2003 (the EPA mandated

cap is recommended), the following allocation systems are possible:

1 Leave the allocation scheme as is but instead of placing any alowances into the
discretionary account, distribute ' leftover’ allowancesto all sources, proportional totheir
preliminary allocations, until the cap is reached.
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2. Leave the allocation scheme as is, but instead of placing any allowances into the
discretionary account, distribute’ leftover’ allowancesto’ clean’ sources only proportional
to their preliminary allocations, until the capis reached.

3. Change the alocation scheme to truly reflect a 'generation performance standard’ by
dividing the cap by the total generation component used in determining allocations (or
determining a single standard by someother criteria), and distribute all allowances based
on asingle standard, regardless of theactual emission rate of any individual source.

Each of these options allowsfor at least some trading around an average target emission rate either
openly designated or embodied in the numbers, upholding the cap and trade philosophy. The
difference between each option is the extent to which the Department chooses to maintan separate
requirements, in recognition of differing circumstances, of older and newer sources. (The societal
benefit of having existing sources corntinue to operate through their functional lives would be a
consideration in thisregard.)

(NOTE: Whileit could be argued that sourcesin need of allowances might be ableto go out-of state
to acquire them, the Department should not be setting up a system that depends on an influx of
alowances from other gates. It should be providing a coherent system in which trading could be
utilized by New Jersey sources even if New Jersey was isolated with its own budget in place.)

The Department is urged to set up an allocation scheme which allocatesall budget allowances for
each year. (5)

RESPONSE: In proposing these amendments, the Department considered prorating the allowances
allocated to budget sources upward so that al o the 8,200 allowances would be allocated. The
Department decided against this concept so that sourceswill not be allocated allowances at a rate
more than 0.151b/MMBtu (0.20 Ib/MMBtu for industrial process heaters). This policy is taking
precedence over alocation of all 8,200 allowances. The allocation of allowances at a rate of no
greater than 0.15 pounds per MMBtu (0.20 pounds per MMBtu for industrial sourcesin the years
2003 and beyond) is a long standing policy that has been consistently in place since the
establishment of thisprogram. Examples of this policy can be seen inthe response tocommentson
the previous adoption of these rules (see 30 N.J.R. 2672, response to comment 60 and 30 N.J.R.
2776, response to comment 73, 7/20/1998).

New Source/Growth Reserve and Incentive Reserve

42.

COMMENT: The Department s rule should reserve asuffici ent number of allowances - 20-30% --
to cover the growth in gereration likely to occur from new units in the state. The Department’s
current proposal for a new source/growth reserve is inadequate to cover allowances for new
generators that can reasonably be expeded by 2003-2005.

For example, according to the Department’s proposed rule, even using the emissions allowance
formulafor new sources as proposed by the Department (which the commenter thinks is too low
relative to the rate used for existing units), the Department’s proposed new source/growth reserve
is sufficient to satisfy only 5,000 MW of new generation. Based on new power plant developers
application for interconnection studies with PIM, over 12,000 MW of new plant capacity has been
proposed for New Jersey. If the allowance alocation rate for new generators were increased to a
level compared to that of existing budget sources, then the likely shortage in the proposed new
source/growth reserve (with 10% of the allowances) would get worse. The commenter proposesto
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solve this problem by establishing a new source/growth reserve equal to 20-30% of the overal
allocation.

The requirement for amuch larger new source/growth reserve comesdirectly from the fact that new
units will account for alarge portion of generation by the year 2003-2005. Even assumingthat a
large percentage of the proposed units does not ultimately come online, it can be expectedthat new
units will account for anywhere between 20% and 30% of the generation facilities in New Jersey,

andisdevel oping approximately another 1,500 MW of new gas-fired generating capacity inthestate.
(10)

RESPONSE: The Department isretaining the proposed size of the new source/growth reserve (that
is, 10% of the budget, which equals 820 allowances) in thisrule. Thisfigureis much greater than
USEPA’srecommended level of two to five percent. Thisfigure was also based on the amount of
expected new generation based on permitting activities within the Department. Currently, thereis
over 7,000MW of planned capadty in air pollution permit applications currently under review. Not
included in this figure are applications that have been withdrawn. The Department is unable to
amend the size of the new source/growthreserve at thistime. Ifthereisaclear needfor alarge new
source/growth reserve in the future (for example, if significantly more capacity is approved from
construction than 5,000M W), the Department will propose amendmentsto the ruleat afuture date
to address the size of the new source/growth reserve.

43. COMMENT: In N.J.A.C. 7:27-31.7(d), the Department allocates 10% of the budget as a set-aside
to the New Source/Growth Reserve. The 10% set-aside beginsfor the 2003 control period and each
year thereafter. However, EPA’s model rule at 40 CFR 96.42(d)(1) indicates that “ each allocation
set-asidewill be allocated NO, allowances equal to 5% in 2003, 2004, and 2005, ar 2% thereafter,
of the tons of NO, emissions in the State trading program budget...” Although the Department’s
10% set-aside figure differsfrom EPA’smodel rule, it could be acceptable to EPA sinceit ismore
stringent to the extent that NO, emissions from EGU’ s and non-EGU’ swill be lower than if EPA’'s
5% set-aside figure were used. In any case, the Department’srule calls for any unused set-aside
allowances to be returned to the core sources in accordance with EPA’s model rule. (9)

RESPONSE: The Department agrees that a set-aside amourt it has chosen would not interfere
with the approvability of the NO, Budget Program in New Jersey to be a pat of the multistate
program. The Department is makingone clarification to the summary of the proposd with respect
to allowances that are left-over in the Incentive Reserve or New Source/Growth Reserve. In the
summary of the proposal, a statement was made that remai ningall owanceswould be allocated tothe
NO, Budget sourcesthat operated during the most recent control period in the same proportion as
what was most recently allocaed. The reguatory language proposed, and adopted herein, only
allows such allocation to the extent that the allowance allocation was pro-rated downward and the
rest of the allowances in the reserves would remain in the reserve and be available in the following
year (seeN.J.A.C. 7:27-31.7(e)4iii). Thereasonforthislimitationisto prevent allowanceallocation
at arate greater than what would have been originally alocated if no downward pro-rating took
place.

44, COMMENT: In NJA.C. 7:27-31.7(d)3ii(1){2) and 31.7(e)lii, the Department refers to an
allowableemission rate (AER) of 0.20 Ib/MMBtufor non-EGUs. The Department’s AER for non-
EGUsis contrary to EPA’s model rulewhich stipulates 0.17 Ib/MMBtu (see 40 CFR 96.42(c)(1)).
Although the Department’s AER is less stringent than EPA’ smodel rule, it could be acoeptable to
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45.

46.

EPA aslong asthe Department demonstrates that the NO,, reductions achieved by their tradng rule
will meet the statewide 2007 budget. (9)

RESPONSE: Again, the Department bel ievesthat it’ s allocati on methodology is approvablefor the
purposesof participationinthe multistateprogram, even thoughthe methodol ogy differsfrom EPA’s
model rule as mentioned in the comment. Thisdifferencedoes not affedt the rule’ sconformity with
the criteri afor approvability.

COMMENT: The alocation of 10% of NO, Allowances to New Source/Growth Reserve and an
additional 5% to the Incentive Reserve is excessive. This unfairly forces sources that were
operational in 1990 to off set all emissi ons from the fol lowing:

a) new sources which came on-line after 1990
b) natural gas-fired facilities that over-complied
C) environmentally beneficial technologes and energy conservation efforts.

Thisexcessiveallocation of NO, allowancesto New Source/Growth Reserve and I ncentive Reserve
takescreditsaway from stationary sources and awardsthemasincentive creditsfor natural gasfired
units, energy conservation programs and the use of environmentally beneficial technologies. These
deductions are in addition to the deductions taken from existing sources to offset all new major
stationary source NO, emissions. The Department is effectively short-changng pre-1990 sources.

(7)

RESPONSE: The 2003 phase of the program does not all ocate all owances to sources based on their
operation in 1990. Thisaspect of the allocation that exists in the 1999-2002 phase of the program
isatransitional aspect in preparation for the 2003 phase. In the 2003 phase, all sources that exist
at thetime of allocation are treated the same, allowances are allocated at arate no greater than 0.15
Ib/MMBLtu. After theallowancesinthereservesaredistributed, if thereareanyallowancesleft over
in these reserves, these allowances are distributed back to the sources to the extent that the
allocation was cut back before the ozone season. Toclarify the purposesfor which the reservesare
set up, the new source/growth reserve is set up to allow sourcesthat emit NO, at aratelessthan 0.15
Ib/MMBtu to draw fromthis reserveif they are underallocated for a control period. The sources
allowed to draw from this reserve are not limited to gas-fired units. Because a significant amourt
of new generation capacity is plannedto be installed in New Jersey, and since the Department wil|
be allocating allowances 3 years before each ozone season, a new source/growth reserve at 10% of
New Jersey’ sNO, Budget isareasonablesize. Similarly, theincentive reserveisdesigned at alevel
that isreasonabl e based on the amount of €l ectricity conservation and renewabl e energy generation
predicted to occur and based on an appropriate incentive quantity.

COMMENT: Inthecurrent rules, the Department establishedreservesto allow for development
of new sources (New Source Reserve) and increased use of existing clean sources (Growth Reserve)
and established amethodol ogy far all ocating allowancestothose Reserves. Under theexistingrules,
the number of allowancesin these reservesis based upon projected need and is not restricted. The
alocation methodology favors the allocation of allowances to eligible new and growth sources.

The Department proposes to combine separate reserves for New Source and Growth and establish
afixed allocation to the new combined New Source/Growth Reserve. The Department proposes to
significantly change N.J.A.C. 7:27-31.7 to eliminate the calculations of allocation to the existing
reserves and allocate 820 allowances to the New Saurce/Growth Reserve. The effect of these
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47.

changesisto establish competition between new sources (which are inherently clean) and existing
clean sources such as Carneys Point and Logan for a fixed number of allowances. In other words,
the Department’ s proposal establishesa cap within the cap by fixingon a subset of sources, i.e., the
Growth Reserve, within the overall cap and trade program. Rather, the Department should
promulgatean allocation methodology that encourages the maximumuse of cleaner facilities over
existing facilitiesthat do not achievethe samelevel of NO, control. Facilitiessuch as Carneys Point
and Logan that are not currently being fully dispatched will be caught between new sources and
older existing sources in this competition. As stated in the summary to the proposed rules, if "it
happensthat there are not enough allowancesin the New Source/Growth Reserve... then allowance
alocation will be prorated so that each claimant will receive a proportionally reduced number of
allowances." In fact, N.J.A.C. 7:27-31.7(e)2iii provides a means for prording the allocation to
eligiblesources fromthis reserve. In other words, the eligible new and growth sources may receive
alocations that are less than their emissions. However, there is no provision for additional
allowancesto be made availablefor eligible sourcesfromtheoverall budget. Essentially,allocations
to other sources in the budget are protected from growth or new sources, and displacement of the
older, high NO, emitting capacity is not encouraged. The commenter suggests that allowances be
taken from existing sources on apro ratabasisto provide sufficient allowancesto cover growth and
new source emissions to prevent this outcome. (3)

RESPONSE: Therequirement to allocate allowancesthree yearsin advance for the control periods
beginning in 2003 precipitated the change to the new source/growth reserve. In choosing the size
of the reserve, the Department used the available information about new generation and growth of
existing low-NO, emitting sources. The Department attempted tosize thisreserve to accommodate
the purpose of thereserve while not overestimating the size of the reserve, which would reduce the
benefitsof allocatingthe allowances three yearsin advance of the control period. The Department
will continue to examine whether the size of the reserve is gopropriateand will propose rulemaking
to adjust the size of the reserve when warranted.

COMMENT: Thecommenter also seeksclarificationof how the Department intendsto implement
the prorating provisions & N.J.A.C. 7:27-31.7(d)4iii and (€)2iii. It appears that existing sources
eligiblefor growth reserves would be subject to two levels of prorated adjustment. In determining
the allocation from the New Source/Growth Reserve, the Department will sum the preliminary
alocationsdeterminedat (e)1i, related to new sources, and (€) 1ii related to eligible budget sources
pursuant to proposed N.J.A.C. 7:27-31.7(e)2i. If this sum isgreater than the 820 alowancesin the
reserve, the Department will prorate the allocation to the source pursuant to N.JAC. 7:27-
31.7(e)2iii.

We are concerned that the Department has prioritized new sources over existing clean sources. At
N.JA.C. 7:27-31.7(d)1, the Department indicates "thefirst purpose of thisreserveisto hold aside
allowances for new budget sources' and "the second purpose of this reserve is to hold aside
allowancesfor budget sourcesthat havelow NO, emissionsrates." Does thismean that ahierarchy
will be appliedin the allocation from the New Source/Growth reserve? The summary statesthat the
reserve "would be sufficient to accommodateup to 5,000 MW of new fossil fuel fired generation.”
How much growth will the reserve support? The commenter requestsclarification of the meaning
of the words "first" and "second” in N.J.A.C. 7:27-31.7(d)1 and that they do not mean that the
Department has established a hierarchy placing new budget sources ahead of the eligible clean
sources in the allocation process from these reserves. It is currently unclear, whether new budget
sources" and existingeligiblesourceswill receiveprorated all ocationsfrom theNew Source/Growth
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48.

49.

Reserve, or whether new budget sources will in fact receive full allocations with existing low
emitting sources receiving theremaining allowances in the reserve on a prorated basis. (3)

RESPONSE: As a matter of clarification, if prorating is necessary for the New Source/Growth
Reserve, thenit will occur once. Allocationto all digiblesources, new sourcesandeligibleexisting
low-NO, emitting sourceswill be prorated downward at the samerate. Thereisno hierarchy orone
over the other. The reserve of 820 dlowances must will shared equitably for both purposes.

COMMENT: Theallocation from the New Source/Growth reserveisintended to supplementthe
base allocation for the eligible source. However, an eligible source is dso subject to a potential
prorated allocation of the base all owances pursuant to proposed N.J.A.C. 7:27-31.7(d)4iii reducing
the eligible source’ s base allocation even further. Itisunclear whether aclean source will be able
to operate in compliance under this new regulatory scheme. The commenter requests that the rule
be clarified to support the continued growth of existing clean sources consistent with the
Department’s goal to reduce NO, emissions. (3)

RESPONSE: The implementation of the New Source/Growth Reserve is desgned to support the
growthof existing low-NO, emitting sources. Thisreservewill allocate allowancesto such sources
so that they will not need to purchase as many allowances from the market if their emissions are
greater than their alocation for aspecific control period. However, thisreserve does not guarentee
that alow-NO, emitting sourcewill not ever need to purchase allowances. Thefact that the reserves
may be prorated downward does not preclude asource from obtai ning allowances from the market
in case such a scenario occurs.

COMMENT: Finadly, the Department indicates the reserve allowances will be allocated after
October 30 at N.J.A.C. 7:27-31.7(e)2. Essentially, New Jersey facilities will not know for certain
if the purchase of allowancesisrequired for compliance until well after facilitiesin other states. The
uncertainty of the allocation system combined with the schedule for allocation places New Jersey
facilities at an economic disadvantege with regards to the availability and cost of purchasing
allowances. Thus, New Jersey fecilities may be required to obtain allowances at a premium if any
can be obtained. We recommendthat the New Jarsey rules associated with ' truing-up’ accountsbe
made consistent with the other statesin the 22 state OTC. Thiswill allow fair and equitable access
to the market, both from an availability and cost perspective, for all sources needing to utilize the
market to assure compliance. (3)

RESPONSE: These rules are consistent with the requirements for “truingup” under the 22 State
NO, SIP Call Program. For the2003 phase of the program, the Department isall ocating allowances
three years beforeeach control period. Thisperiod of time givesall sources ampl etime to plan for
compliance and participate in a robust allowance market. Each source is responsible for having
enough allowances in its compliance account to authorize its emissions of NO, by the same
allowance transfer deadline (that is November 31 for the 2003 phase of the program) as all of the
other states are required to implement if they parti cipate in the regional Cap and Trade Program.
The Department will allocate the 820 all owances of the New Source/Growth Reservein an attempt
to reduce the burden of low-NO, emitting sourcesfrom purchadng as many allowancesthanif such
areserve did not exist. Thisreserve doesnot provideany guarantees that proraing will not occur
and sources should plan for this such uncertainty.

34



Thisad option has been filked with the Offce of Adminidrative Law, which will edit it before publishing it in the New Jersey
Register. Please referto the August 21,2000, New Jersey Register forthe official text of the ado ption.

50.

51.

COMMENT: Thecommenter isalsoconcerned that the magnitude of the set-asidefor theincenti ve
reserve, comprising 5% of New Jersey’s entire budget, could restrict the growth of instate
generation by restricting the availability of allowances. Any energy consumed within the state has
to be generated somewhere, and if it is not generated within the state, then it will be generated
elsewhere - probably in the Midwest, where, generally spesking, energy is cheaper but more
polluting. Therefore, the size of the incentive reserve should be reduced, and these allowances
should be made available to cleaner-burning facilities which experienceincreased operating levels.

Itisnot necessary for the Department to provide additional incentives to demand-side management
programs and renewableenergy initiativesthrough the NO, Budget Rule, assuch incentivesalready
exist. The electric restructuring legislation has putin place significant incentives for demand-side
management, and the Board of Public Utilities' generation portfolio standards provide an incentive
for renewable enagy. Therefore the allowances dedicated to the incentive reserve should be made
availablefor thegrowth of cleaner-burninggeneration, especially generation gperating at arate equal
toor better than 0.15 Ib/MMBTtu. To the extent any incentivesfor energy conservation or efficiency
are granted through NO, alocations, they should be granted for combined heat and power (i.e.,
cogeneration) operations. Such operations conserve energy by using the same energy to
simultaneously produce electricity and useful thermal energy in theform of steam. (8)

RESPONSE: The NO, Budget Program rule preceded the electric restructuring legislation. The
incentivesprovidedinthi srulefor energy efficiency andthegeneration of electricityfromrenewable
resources continuesto beimportant. If, in the future, the incentives providedby other programsfor
energy efficiency project, in the Department’ sview, warrant achange inthe incentives provided in
this rule, the Department would propose amendments to this rule to address the need for such a
change.

COMMENT: Includeaprovisi onthat the si ze of the set-aside will beincreased as necessary sothat
all emission reductionsfromenergy efficiency, renewabl e energy, andcombined heat and power can
be rewarded. Each year, when the allowances are set for the year 3 years hence, the set-aside for
energy efficiency and renewable energy should be set at alevel equal to the larger of: 15% of the
total allowances, ar the number allowances used to reward energy efficiency and renewable energy
in the most recent 12 month period plus enough allowances to cover any shortfall in the number of
allowances set aside for this purpose relative to the number needed to cover all requests. (These
changeswill preserve the benefits of the past “ off thetop” approach by continuing to make available
asmany allowancesasareneeded for rewarding emission reductionsdelivered by energy efficiency.)

The year by year alocation of allowances three yearsin advance as proposed will facilitate any
necessary increases in the size of theset-aside for energy efficiency and renewable energy needed
to reward al the energy effici ency and renewable energy actions that are reported to this program.

Thisapproach providestheability to providethethreeyear advanced notice onall owanceall ocations
recommended in the EPA guidance and also provides theflexibility toincrease the size of the set-
aside for energy efficiency and renewable energy as necessary to cover the demand for allowances
from this set-aside.

In crafting theserulesfor the NO, budget program, the Department isdeciding how it will give away
nitrogen oxide emisd on allowancesworth 0.9t02.4 billiondollars. Settingaside 15 percent of these
emission allowances, and the wealth distribution it represents, to reward positive actions by all
building owners and others that reduce pollution through energy efficiency and renewable energy
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52.

53.

is very parsimonious. At the 15 percent minimum set-aside level for energy efficiency and
renewabl e energy, the Department is still choosing to give 85 percent of the emission allowances,
and the wealth didribution it represents, to pollution emitters. Giving 85 percent of this wealth
distribution to polluters can be seen as softening the blow of the cost of emission reduction for
polluters, but it isalso in fact a subsidy for polluting the public’s air.

If emitters had to buy all the allowances they need to cover their emissions each year in the
competitive marketplace at market prices, they wouldhaveasubstantially greater incentiveto reduce
their emissions. Moving 15 percent or more of the allowancesinto the competitive marketpace by
giving them toimplementers of energy efficiency and renewable energy projects, who can capture
their value by reselling these allowances in the marketpl ace, amounts to agradual way of beginning
to wean emitters away from the public subsidies they currently receive in the form of gifts of
valuable emission allowancesin returnfor polluting the public’sair. (1)

RESPONSE: At thistime, the Department believes a15 percent Incentive Reserve is not needed.
The five percent set-aside that these amendments establish would make 410 tons available to be
allocated as incentive allowances beginning for the year 2003. For the 1999 ozone season, there
wereonly 67 tonsof claimsfor incentiveallowances. Furthermore, on February 9,1999, New Jersey
enacted the Electric Discount and Energy Competition Act. This Act provides for new funding to
encourage the devel opment of energy efficiency, including combinedheat and power, andrenewabl e
energy. Withthese new incentivescomingintoplace, the need to provideincentivethrough the NOx
Budget Program is diminished.

COMMENT: If therearenot enoughallowancesintheincentivereserveto meet all eligible claims,
do not prorate rewards. Instead, provide full rewards on afirst come first served basis from the
allowances available in the set-aside for the current year. When these are used up, use alowances
from the set-asidefor the subsequent year. With the mechanism described in theprevious comment
for increasing the set-aside so it can cover al eligible claims and any backlog of shortfals for
covering eligible claims, the system will be self-adjusting so it will be possibleto give all eligible
clamstheir full reward soon after they have been filed. (1)

RESPONSE: Therecommendations of thiscommenter would add administrative complexity to the
process of allocating incentive allowance. A system would need to be established to determine
which applicationswerereceived ahead of others,and how “ties” should bebroken. Thiscouldlead
toresource-intensiveadministrative appeal s proceedings. Furthermore, thiscommenterwould allow
the carrying over of claims into future years. In the rule's simpler approach all claims would be
addressed within a single year. In the Department’s view, the advantages of the commenter’s
proposed system do not outwei gh the disadvantages of this additional administrative burden.

COMMENT: Specifically recognize combined heat and power as a qualifying form of energy
efficiency. Thisisan important typeof energy efficiency and it should not be left out. (1)

RESPONSE: The Department incorporated recognition of the value of combined heat and power
within the NOx Budget Program through its procedures to allocate allowances to budget sources
based on net output. The Department believes that this allocation mechanism is the appropriate
means for acknowledging the value of combined heat and power within the NOx Budget Program.
However, New Jersey will be providing other incentives far combined heat and power through the
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funding for energy efficiency and renewable energy provided for under the Electric Discount and
Energy Competition Act, enacted on February 9, 1999.

COMMENT: Rewardtheemissionreductionsdelivered by energy effi ciency and renewableenergy
over the entire effective life of the efficiency or renewable energy measure.

It isimportant to remember that the rewards for energy efficiency and renewableenergy emissions
concern using some of the wealth distribution, that is inherent in the distribution of free emission
allowances, toreward emission reductions from energy efficiency and renewable energy. Setting
the emissions cap and the requiremert that emitters acquire enough allowancesto cover their annual
emissions achieves the primary environmental emission reduction goal. Giving avay (frequently
called allocating) the emission allowancesis a wealth distribution, pure and simple.

Being stingy about how the allowances are used to reward energy efficiency and renewable energy
doesnot increase emission reduction or increase environmental protection,itssmply distributesmore
wealth to the polluters and increases the public subsidy of emitters' pollution. Since the amount of
emission reduction delivered by the energy efficiency and renewable energy have been chosen as
the determining factor in sizing rewards for their actions, the program should reward the emission
reductionsthese measuresdeliver over their usefu lives, and the program shauld not arbitrarily limit
the lifetimesto something less than the measures’ useful lives. In short, the rewards for emission
reductionsfrom energy efficiency and renewable energy measuresshould not be limited to 5 years,
rather the rewards should be provided for all the emission reductionsover the full lifetimes of these
measures. (1)

RESPONSE: These rules do not limit the number of years that an eligble project may claim
incentive allowances. For example, astherules current stand, alandfill gas to energy project may
claim incentive allowances as long as it generates electricity from the landfill gas.

COMMENT: Reward early actions by rewarding al emission reductions delivered by energy
efficiency and renewable energy projectsimplemented 1990 or |ater.

The vast majarity of all building owners and others that have reduced emissions by implementing
energy efficiency and renewable energy projects have been left out of the wealth distributions
created by past emission reductionprogramsfor NO, and other pollutants. Past emission reduction
programs have given all of the wealth, in the form of allowances, to the emitters. It istimefor the
New Jersey Department of Environmental Protection to make amends by using the wealth
distribution it is currently creating to reward emission reductions from all energy efficiency and
renewable energy projects implemented in 1990 or later that have not yet been rewarded with
allowancesin the NO, reducti on program. Since no new allowances are being created, this action
isonly about choosing the recipients of the wealth distribution, and is 100 percent compatiblewith
achieving the NO, reduction goals. (1)

RESPONSE: Thisissue was addressed in the previous rulemaking effort. During that effort, the
decision was made to grant access to incentive allowances to energy efficiency and cetain
renewabl e energy projects that commence operation in 1992 or thereafter (rather than in 1990 or
thereafter).
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COMMENT: Establish amultiple pollutant emission reduction reporting system that provides“ one
stop” reporting of reductions of sulfur dioxide, nitrogen oxides, particulate matter, mercury,
greenhouse gases, and other pollutants. Commit to using this one-stop reporting system,
incorporating improvements as needed, for all future emission reduction programs. Make this
multiple pollutant emission reduction reporting system compatible with reporti ng under DOE EIA
1605(b) using extensions for multi-pad lutant reporting asdescribed in “ Multiple Pollutant Emission
Reduction Reporting System” by thecommenter.

Establishing “one-stop” reporting and making the reporting system consistent for all pollutants,
makesit easy for owners and implementers of energy efficiency, renewable energy, combined heat
and power, and sequestration projectsto get credit for al emission reduction benefitsthey deliver.

(D)

RESPONSE: Thisisagood concept that goes beyond the purviewthisrulemaking. The Department
will consider such a concept for the future.

COMMENT: If therequestsfor rewardsfor emission reductionsdelivered by energy efficiencyand
renewableenergy do not use up all the emissi on alowancesin the efficiency and renewabl e energy
set-aside each year, use the remainder to reward emission reductions delivered by the cleanest
electric generation and cleanest non-eledricity generation unitsin the state.

First, divide any remaning allowances into thosethat will be used to reward the cleanest eledric
generation, and those that will be used to reward the cleanest non-electricity generation units,
according to theratio of the overall allocations of allowancesto these two groupsof emittersfor the
year. Second, identify and rank the cleanest kilowatt-hours (kWhs) generated inthe stateduring the
previous year on an emissions per kWh basis. Then reward the cleanest kWhfirst and continue
rewarding each kWh down the ranking until the available allowances inthe electric generation’s
share of the unused portion of the efficiency and renewable energy set-aside for the year are
exhausted. Third, identify and rank the cleanest energy produced by non-eledric generatorsin the
state during the previous year on an emissions per kWh per Btu delivered basis. Then reward the
cleanest Btusfirst and continue rewarding each Btu down the rankinguntil the available allowances
in the non-electric generation’ s share of the unused portion of the efficiency and renewable energy
set-aside for the year are exhausted.

This lets the entire energy efficiency and renewable energy set-aside be used to reward and create
increased i ncentivesfor emissionreductions, evenif emissionreductionsfrom energy efficiencyand
renewable energy do not use up the entireset-aside each year. It also creates ongoing competition
to encourage cleaner electric generation and nonelectric generation. (1)

RESPONSE: Thisis an interesting suggestion goes beyond the purview this rulemaking. The
Department will consider such a concept for the future.

COMMENT: The proposed rules have potential deleterious impacts upon cleaner-burning
facilities that are compounded by the uncertainty of the future deregulated electricity market. The
commenter is concerned that the approach selected by the Department will increasethe risk to and
jeopardize the viability of Carneys Point and Logan in a deregulated market. The future capacity
of these units is unknown and subject to significant change. The baseline allocation used for post
1990 sources was the average of two "representative" operating years. Prior to the passage of de-
regulation, the operating scenarios under regulation were more predictable than we expect in the
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deregulated market. We submit that there is no representative operating infarmation, as that term
is used in the regulations, on which to base allocationsfor a deregulated market.

Inthe current rule, acomplicated forward allocation methodol ogy establishes the number of annual
allowances in each account using the immediately previous control period’s operating data.
Although thisis complicated, it is atolerable system because the operating conditions of the period
used to calculate the dlocations wasnot likely to differ significantly from the previous periods. In
other words, the allocation is close to "real time" allocation and allows for changes in operating
conditions in response to changing market conditions. The proposed rule retans the forward
alocation methodology; however, in order to respond to EPA’s allowance alocation timing
requirement, the Department proposes to use operating data from the years 1996, 1997, and 1998
for determination of the 2003 alocation. Looking specifically at Carneys Point and Logan, the
facilities became commercially availablein1994 and produce el ectricity for Conectiv (successor to
Atlantic Electric) under the terms of a Power Sales Agreement that is currently still in effect.
Carneys Point and L ogan operated under theterms of this agreement and the operating datafromthe
1996 through 1998 reflect the operation under these conditions. In preparation for deregulation,
utilities are evaluating whether to buy out these power sales egreementsand, if they do, we fully
expect that the dispatch of the plant will be dependent upon the market and not be st by the utility
purchasing the plant’ s output under a contract negotiated in aprior regulated environment. Under
aderegulated market, our bugness objective istobe the electric generator of choice. Asauch, this
will lead to increased demand for our generation and thus, the need for additional NO, allocations.

Toreiterate, our concern iswith aforward all ocation methodology, operating datafrom 1996-1998
may not truly be representative in a deregulated market and will not assure us of sufficient
allocationsto cover increased generation. Consequently, the Department’ s proposal is deficientin
that operating datathat ispotentially outdatedwill be usedto cal culatethe all ocation that will govem
our ability to operate in 2003 and beyond.

Further, theforward all ocation methodol ogy providesfor noincentiveto operate at alower emission
because such operation will ultimately affect future alocations. Given the market uncertainty,
facilitieslike Carneys Point and L ogan must ensure future operating capahility by operating asclose
to alowable levels as possible now in order to secure sufficient allocations for the future. The
allocation methodology creates a similar disincentive for banking allowances. If thefacility over-
controls NO, in order to minimize the use of the current allowances and thereby creates bankable
allowances, it ultimately receives fewer future dlocations. Thus, the prudent option is to operate
near the allowable emission rate and plan to purchase additional allowances. However, if a great
number of sources chose to operate in this fashion, there will be limited banked allowances to
purchase. In this scenario, there is a strong possibility of an allowance shortfall at the end of the
reconciliation period. Conversely, if a great number of allowances are banked, there is a strong
likely hood that the banked allowances will be devalued as aresult of "timing of the calculation of
the progressive flow control provision” of the federal rulesat N.J.A.C. 7:27-31.11. Thus, thereis
agreat deal of uncertainty and limited options for future business planning.

Giventhe above, the commenter requeststhat the Department reconsider itsallocation methodology
for existing clean sources (permitted at 0.15 Ib/MMBtu or below). Allocations should be consistent
with those for a new source, that is, allocation calculated from the permitted level and actual
operation for the control period until enough historical datais availableto determinean accurate
budget allocation. (3)
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*)

60.

RESPONSE: The alowance allocation provisions of this rule provide allowances to low-NO,
emitting existing sourcesbased on thelatest actud emissionsinformati on plusan extraamount based
on the half the difference between the sources actual emission rate and the lower of its permitted
allowance emission rate or 0.15 Ib/MMBtu. Low-NO, emitting sources are alsoeligible toreceive
allowances from the growth reserve up to an amount equal to the difference between the number of
tons of control period NO, emissions and the amount of allowances originally allocated to that
sourcefor thecontrol period. Both of theseaspectsof theal location methodology provideincentives
for low-NO, emitting sources to lower their emission rate further and to operate more than during
the time period used to dlocate allowances. It would be unreasonable for the Department to set-
aside the sum of the potential emissions of NO, from all existing budget source that emit NO, at a
rate|lessthan or equal to 0.15 Ib/MMBtu. Using the 1996 through 1998 data, this amount would be
9,803 allowances, over 3.5 timeswhat these sourcesactually emittedin 1998 and morethan the 2003
budget figure. Even usng actual emission rates and allowablefuel use data, the amount of such a
set-aside would be 6,647 allowances.

COMMENT: The Department should include a provision that clearly indicates when allocations
will be submitted to the Administrator, for example: “By April 1, 2001 and April 1 of each year
thereafter, the Department will submit to the Administrator the NO, allowance allocations for the
control periodinthe year that isthreeyears after the year of the applicable deadline for submission
under this section.” (9)

RESPONSE: The Department has amended the provisionsat N.J.A.C. 7:27-31.7(d), (e) and (I)
by clarifying that the allowance allocation entals sending allocation information to the NATS
Administrator.

COMMENT: The Department should include a provision to address 40 CFR 96.41(c) or clarify
where Sub 31 requires the Department to submit remaining allowances from set-aside accounts for
the prior control periods. (9)

RESPONSE: Therules at N.JA.C. 7:27-31.7(€e) specify how and when allowances in thereserves
are dlocated. First, the alowancesin the New Source/ Growth Reserve and the Incentive Reserve
first are allocated to the activities for which these reserves are established. Second, If there areany
allowancesleftover in either of these reserves, they would be allocated for the purpose of the other
reserve. For example, if allowances remain in the incentive reserveand if the supply of the New
Source Growthreservedid not meet thedemand, then theallowancesin thelncentive Reserve would
be allocated to meet the unrealized demand on the New Source Growth Reserve. Third, if the
allocationto budget sourceswere prorated downward, any remaining all owanceswoul d be all ocated
to make-up for the amounts that were prorated downward. Lastly, if there are any allovances
remaining in either reserve after the first three steps, such allowanceswould remain in the reserve
and would beavailable for allocation in the next year.

In thisrespect, the Department’ srules differ from EPA’smodel rule at 40 CFR 96.41(c). The EPA
model would allocate al allowances in the reserve by April 1 of the year following the control
period for which theallowancescouldfirst beused. Althoughitismost unlikely that any allowances
would remain in the reserves after the Department’ s allocation process, there is a possibility that
allowances may remain. If such a case occurs, the allowances would not be allocated by April 1 of
the following year, but would berolled into the allocation of thereservesin thefollowing year. The
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62.

Department believes that thisissueis one of allocation discretion and not an issue hinged upon the
alocation timing requirements as discussed in the final NO, SIP Call (63 FR 57467 - 57469).

COMMENT: Section 31.7(j) proposes that "the Department shall not allocate any allowances to
a budget sourcethat is no longer in operation at the time that allowances are being allocated. The
proposed rule does not specifically address the allowances allocated to a unit that shuts down
permanently in between the time it isallocated the allowances and the control period for which the
allowances are allocated. However it is stated in the summary section of the proposal that “the
owner or operator of a source that has ceased operating after receiving allowances for a specified
control period would not be required to return the allowances for the control periodsfor which they
do not operate.”

The commenter strongly suggests that the Department include language in the rule that requires
sourcesthat shut down following the receipt of allowancesfor control periodsin which the unit will
be permanently removedfrom service, to return the allowancesall ocated to the Department for use
in meeting the compliance neads of New Jerseys operating units. These allowances should beadded
tothe new source/growth reserve provided for in section 31.7(d) 1. toencourage the devel opmentand
operation of low emission rate sources. Based on 31.7(e)4ii and 31.7(€)4iii any excessin the new
source/ growth and incentive reserves would then be allocated to all other operating sources in
proportion to each sources respective need. (4)

RESPONSE: The Department is unableto incorporate this suggestion into the adoption of these
amendments. The rational e the Department used in theproposal and in the adoptionregardingthis
issueisnot to require thereturn of allowances after they are allocated unessthey were allocated in
error. The reason for thisis after the Department allocates an allowances, it is able to be traded
freely. The Department does not wish tointerfere with the free trade of allowances once they are
properly allocated.

COMMENT: The commenter requests that the Department clarify the way that the Year 2003
allowances, which are summarized in the table at N.J.A.C. 7:27-31.7(1), were determined. This
clarification is necessary as there aredifferences compared to what has beenallocated for the 1999
season for which the basisfor the allowances shouldbe the same (i..e., activitiesof each sourcefrom
the years 1996, 1997 and 1998). (7)

N.JA.C. 7:27-31.7(l) states that allowances for the 2003 control period be alocated by September
30, 1999, in accordance with atable in that subsection. Inadocument issued by the Department
obtained at its website, it is stated that the Department relied on 1996, 1997 and 1998 data to
establish the 2003 allocations. Since the 1996, 1997 and 1998 data was used to establish the
allocations for 1999 it is expected that the 2003 allowances would equal those allocated for 1999.
Review of thetablein section 31.7(l) indicates that the allowances cdculated for 2003 are slightly
less. What is the reason for this? The reduction or difference between 1999 allowances and 2003
isnot equally proportional toall unitsin the table and for some units thereisno change. What isthe
reason for this? (4)

RESPONSE: The basis for the alocation of the year 2003 allowances as listed at N.J.A.C. 7:27-
31.7(l) isthe sameprocedure spedfied at N.J.A.C. 7:27-317(d)3. Theoperational dataused for this
alocation procedure is 1996 through 1998 data, which was also used in the 1999 allocation
calculation procedure. However, there are two mgjor differences between the calculation
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64.

mechanismsfor 1999 and 2003 allocation. Thefirst differenceisthat abase allocation rate of 0.20
Ib/MMBtuisused for process heatersfor the year 2003 allocation rather than 0.15 Ib/MMBtu. The
second difference is that the alocations for 2003 needed to be prorated downward from 7,092
allowancesto 6,970 allowances, which isthenumber availablefor allocation after settingaside New
Source/Growth Reserve and the Incentive Reserve. In prorating downward, the total amount of
allowancesto be allocated was prorated downward by about one fifty-eighth. An allowance cannot
be divided into smaller units. So, the way the rounding worked out, any account having a
preliminary allocation amount of 27 or mare allowances was prorated downward by one or more
allowances. Also, inorder to have the number of prorated allowances equal 6,970, the Department
needed to round fractions of allowances up or down based on whethe the fraction was less than
0.5527354765935, rather than whether thefraction was less than 0.5.

COMMENT: Thetableat N.J.A.C. 7:27-31.7(l) incorrectly refersto U.S. Generating Company as
the company for each of the Cameys Point and Logan Generating Plants. The correct company
names associated with these plantsare the owner partnership names; Chamber Cogeneration, L. P.
and Logan Generating Company, L. P., respectively. Asapoint of information, on June 1, 1999, the
U.S. Generating Company was renamed PG& E Generating Company to better reflect our affiliation
with PG&E Corp. Please correct the teble to reflect the following information:

NATSUNIT COMPANY PLANT
ACCOUNT
10043001001 Logan Generaing Company, L.P. Logan Generating Plant
10566001001 Chambers Cogereration L. P. Carneys Point Plant
10566002001 Chambers Cogereration L. P. Carneys Point Plant

©)

RESPONSE: The Department has corrected the table accordingly.

COMMENT: The Department should manitor increasesin operatinglevel sat dispatchable cleaner-
burning facilities during the ozone season for the years 1999-2002. Thiswill help the Department
to anticipate whether the new source/ growthreserve will be adequately sized to meet the needs of
New Jersey’s cleaner-burning facilities. If, for example, by 2001, it appears that because of
increased utilization, dispatchable deaner-burning facilities will not receive adequate allowances
to operate from their base allocationsin 2004, then the size of the new source / growth reserve for
that year shouldbeincreased commensurately. The compliance supplement pool can beused to aid
cleaner-burning dispatchabl e facilities for 2003 and 2004, but for later years, on an ongoing basis,
the Department should be sure to monitor and adjust the size of the new source/ growth reserve to
assurethat cleaner-burning dispatchabl e facilitiesare not left with allowance shortfalls because of
the time lag between the three-year rolling average period and its effect on dlocations. It would be
unfair to base the allocations of allowances to cleaner facilities several years inthe future on data
that is already in the past. (8)

RESPONSE: The Department will monitor the allocation of allowances and the operation and
emissions of the population of budget sources and emissions. The Department will study this
information to assure that the principles by which the allowance allocation provisions are not
compromised by unforseen events. If future evidence indicates that changes to the rules are
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necessary to avoid allocation of allowances contrary to the principles by which the rules were
designed, the Department will amend such rules as soon as possible.

N.J.A.C. 7:27-31.9 Permits

65.

66.

67.

68.

COMMENT: The Department needsto enaurethat the permit deadlinesincludedinN.J.A.C. 7:27-22
meet 40 CFR part 96 criteria.

(a)1. Please see comments on 7:27-31.2 for “excess emissiors.”

(a)2. Please see comments on 7:27-31.2 for “authorized account representative.” (9)

RESPONSE: The Department believesthat the permit deadlinesincluded in N.J.A.C. 7:27-22 meet
the criteria of 40 CFR 96.

COMMENT: Existing 31.9(f) contains a general requirement that any changes made to a budget
source be reflected in the operating permit and the compliance plan. This might apply to a NO,
Budget unit that is permanently retired, but it’ suncertain if the Department’ soperating permit rules
address the requirements of 40 CFR 96.5. The Department should incorporate the provisions of 40
CFR 96.5into N.JA.C. 7:27-31. (9)

RESPONSE: This genera requirement pertains to any change to the budget source, not just a
retirement of a budget source. The Department’ s rules that substantially address 40 CFR 96.5 are
contained at N.J.A.C. 7:27-31.16(e).

COMMENT: The Department should clarify if Subchapter 22 or 31 indicate what is the effective
date of aNO, Budget permit according tothe provisions of 40 CFR 96.24. (9)

RESPONSE: The Department is not administering the NO, Budget Program through an additional
formal permit process. By the year 2003, the NO, Budget Program will bewell established, and
existing sources will have been parti cipating in the Program for about 4 years. As new sources
become applicable to the NO, Budget Program, the requirements of the program, including
installation of monitoring systems and reporting of monitored datato theNETS, will be reinforced
through the Department’ s normal permitting process. Because the Department is using a different
formal mechanism to implement the requirements of the NO, Budget Program, the language of 40
CFR 96.24 suggested inthis comment is not rel evant.

COMMENT: Existing N.J.A.C. 7:27-31.9(d) discusses the submittal requirements for the permit.
The Department should revise this section to clarify what if a source commenced operationprior to
and after January 1, 2000. (9)

RESPONSE: N.JA.C. 7:27-31.9 and N.J.A.C. 7:27-22 aready require the operaing permit of a
budget source to incorporate the requirements of the NO, Budget Program through the submission
of an operating permit application. Theserulesrequiresuchincorporation at thetime of application,
if aninitial operating permit application had not been submitted by August 16,1998. These rules
also require such incorporation within 90 days of approva of a monitoring plan, if an initial
operating pe'mit application had not been submitted by August 16, 1998. The same regquirements
would hold true for a source that commences operation either before or after January 1, 2000.
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COMMENT: The Department should includethe requirementsof 40 CFR96.22intoN.J.A.C. 7:27-
31.9. (9)

RESPONSE: The Department is not administering a separate permit process for the requirements
of the NO, Budget Program. The reguirements for the owner or operator of abudget source to
identify each budget source at afadlity isalready required under the current rulesatN.J.A.C. 7:27-
31.13(g)-(i) and , therefore, the provisions of 40 CFR 96.22 are not necessary.

N.J.A.C. 7:27-31.10  Allowance use, transfer and retirement

70.

71.

(*)

72.

COMMENT:AtN.JA.C. 7:27-31.10(i), all of theinformation regardingallowance use, transfer and
retirement is available on EPA’s website. The NATS Administrator will not provide additional
notification of the transfer to the environmental agency serving theother jurisdiction asprovidedin
the Department’ s rule. The provision should therefore be removed. (9)

RESPONSE: The Department accepts that posting of this information on EPA’s website as
adequate notification to the environmental agency of a state. Therefore, the current actions of the
administrator of the NATS satisfy this provision. No change to the rule language is needed.

COMMENT: At N.JA.C. 7:27-31.10(k), New Jersey sources may trade with sources from other
Statesincluded inthe EPA administered NO, Budget Trading Program Therule shoud stateclearly
that EPA will determine which States are included in thisprogram, not the Department. Requiring
the Department to determinewhich Staterules are acceptable may result in inconsistencies with 40
CFR 51.121. For instance, if EPA determines that a State program is not acceptable but the
Department determinesthat it is, the Department’ srule would allow trading between sourcesin the
two States. Thiswould be inconsistent with 40 CFR 51.121 and could result in New Jersey sources
holding allowances that arenot eligible to be used for compgiance. The Department should amend
this paragraph to read as follows:

(k)...consistent with this subchapter or condstent with the NO, Budget

Trading Program as determined by USEPA. (9)

RESPONSE: The Department agrees that USEPA’ s determination of the adequacy of State’ sNO,
Budget Program is necessary for the proper functioning of the regional program that will be
administered by USEPA under the authority of each State’s regulations. It isfor this reason that
Department is amending the provision at N.J.A.C. 7:27-31.10(k) to include the determination of
adequacy by UESPA. However, thisprogramisestablished through theregul ationsof each state and
the Department must retain at least partial authority under its own reguations to determine the
adequacy of alowances that originate from ancather jurisdiction because those alowances may
authorize emissions within the State of New Jersey. It isfor these reasons that the Department has
amended this provision so that both the Department and USEPA are involved inthe determination
of adequacy of a another State’s NO, Budget Program.

COMMENT: At N.JA.C.7:27-31.10(1), arequest to retire an allowance issimply a special type of
transfer request, that is, arequest to transfer to aretirement account. For example, a transfer form
should be used for a retirement request. The rule should state, “... shall submit to the NATS
Administrator a retirement request, i.e., a request to transfer the allowance to a retirement
account...” (9)
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*) RESPONSE: The Department agrees that the suggested |anguage better guides the holder of an
acocunt as to how to reitre an allowance. Therefore, the Department has amended this provisions
accordingly upon adoption.

NJ.A.C. 7:27-31.11  Allowance banking

73. COMMENT: Anadditional areaof concernis"Progressi ve Flow Control." Genco opposesthese
provisions in the regulaion because this level of conservatism is unnecessary. The NO, budgets
under the NO, SIP Call are so small that the budgets themselves will limit inter-temporal trading.
Progressive flow control could constrain inter-company trading and cause higher prices for
allowances. Thiscould occur because the more allowances maintained in a"bank," the greater the
number of banked allowancesfrom that bank which can beused at 1:1 ratio. Consequently, afacility
may not want to trade away any dlowances. The potential use of some allowances at a 21 ratio
further restricts the market. Under theseprovisions, it isunikely afadlity will reach a"comfort
level" relative to the number of allowances in their bank. Finally, the proposal inappropriately
reduces the number of useable allowances in small banks when the 2:1 ratio requirement will be
triggered by the number of allowancesin large banks. (2)

RESPONSE: The Department did not propose any changes to the progressive flow control
provisionsinthisrule. However, in responseto this comment, the progressive flow provisions ae
designed to allow unredricted use of banked allowances. If there are alot of banked allowancesin
the region (mare than 10% of the region-wide budget), then the two-for-oneratio is only applied to
some certainalowances and only uponuse. Regarding the commenter’ sclaim that these provisions
would constrain trading, under aprogressive flow control scenario, banked allowances would be
very valuablefor those companies that need to usethem. Such companieswould li kely want to have
alot of banked allowances on hand toavoid using banked allowances on atwo-for-oneratio. This
would tend to encourage the interstate trading of allowances. Companies that own banked
allowances that do not plan on using them would li kely see a good market to be able to sell them.
The progressive flow control provisions provide for unencumbered use of banked allowances up to
10% of the regionwidebudget. Thisisdesigned to prevent large spikes of banked allowance usein
a single year, which could have serious adverse affects on ambient air quality. Thisis currently
thought to be an appropriate level of protection for the environment while allowing theflexibility
of inter-temporal trading of alowances.

74. COMMENT: At N.JA.C. 7:27-31.11(c)1, while the phrase “regional base emissionbudget for the
current year” isaccuratefor the OTC NO, trading program, it needstobe amended to reflect the NO,
Budget Trading Program that may include non-OTC States. This language needs to be changed to
refer to “The sum of all state emissionsbudgets.” (9)

RESPONSE: Inresponseto comment #9, the Department amended the definition of “ base emission
budget” to refer to the multistate program in general, and not the Ozone Transport Region.

Therefore, no addiotnal amendmentsatthis provision areneeded in order to account for theemission
budget from al the states participating in the NO, Budget Program.

N.J.A.C. 7:27-31.12  Early reductions
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75.

COMMENT: PG& E Gen respectfully requests that the Department omit from the final
rulemaking the proposed changes at N.J.A.C. 7:27-31.12(e)1i and ii and avoid a retroactive
rulemaking or else clarify that the proposed rule does not apply to pending, as well as approved
applications. The commenter believes that the proposed modifications to the ERC rule make a
significant substantivechange tothe rule, cannot be applied retroactively and confirms the validity
of the Carneys Point and L ogan applications for Early Reduction Allowances.

Under the existing rules, "baseline emission rate” is defi ned as asource s actual 1990 NO, baseline
emissionrate." However, "if asourcedid not commence operation until 1990," thebaseline emission
rate is "the lowest allowable NO, emission rate of the source for the period May 1 through
September 30 of theyear for which early reductionsarebeing calculaed.” (N.J.A.C. 7:27-31.12(e)li
through iii) Using these calculations, Carneys Point and Logan qualify for early reduction
allowances. The proposed rule requires that post 1990 sources utilize the actual average emission
rate when determining their baseline emission rate. Specificaly, the Department proposes to add
aclause at the end of N.J.A.C. 7:27-31.12(e)lii stating that post-1990 sources must calculatethe
baseline emission rate using the "average actual emission rate" during aprior year or two years
rather than lowest allowable emission rate "during the [appropriate] May 1 through September 30
periods." If the basdine emissionratesare required to be recal cul ated, the plants may nat qualify for
any early reduction allowances, thusthe nature of the change is substantive.

In the summary of the proposed rule, the Department statesthat the omission of the clause“average
actual emission rate" from the existing rule was the result of "inadvertence." Despite the
Department’scharacterization of itsamendment asoneto correctamistake, therewasno inadvertent
mistake made. The criteria were proposed in the New Jersey Register with full opportunity for
review and comment by the regulatory community, by the signatories to the Ozone Transport
Commission (OTC) Memorandum of Understandng (MOU) and by the federa Environmental
Protection Agency aswell asfull opportunity for the Department itself to review and revise therule
as needed. Comments were addressed and revisions wer e made, with no change to the criteriafor
determining the baseline emission rate, and the regul ation was properly promulgated. On that basis,
fundamental principles of due process require that the rule’ be applied as written for timely
applications. The existing laws and regu ations to establish the rules of the game should berelied
on. When stating in the summary of the rule that the proposed modification "does not affect the
early reduction applications[ previously] approvedby the Department,” the Department supportsthe
principlesof due process However, it should be noted that there is no practical difference between
those applications previously goproved and those that shauld have been approved under the then
applicablerules.

After the deadline for filing the early reduction allowance applicationshad passed, the Department
denied the Carneys Point and Logan applications utilizing an "actual" emissions criterion for the
baseline emission rate for post 1990 facilitieswhichis not present in therules. Thefacilities have
appealed the decisions. With the appeal pending and several months after the deadlinefor filing
applications, the Department has proposed to amendthe ruleto correct an "inadvertent” omission.
Given the facts, the amendment appears to benot so much "curative" as an after the fact change in
the rules. The commenter believes the proposed changes to the early reduction allowance section
cannot be applied to existing applications or appeals and so cannot be used in the current Carneys
Point and L ogan proceedings.

Intherule summary the Department statesthat the proposed rule"does not affect the early reduction
applications approved by the Department” (emphasis added). As stated above, the commenter
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believesthat the Department cannot apply the changesretroactively and thus, the proposed rule does
not affect approved or pending applications.

The commente respectfully requests that the Department omit from the final rulemaking the
proposed changes at N.J.A.C. 7:27-31.12(e)1 because the deadline for submission of applications
under thisrule islong passed. (3)

The Department proposesto* clarify” languageregardingthe 1997-1998 Early Reduction provisions.
However, this action has no prospective purpose. The deadline for filing applications for Early
Reduction Credits has passed and there is no opportunity for affected facilities to ater the
applicationsto meet the revised standard. Essentially the“ clarification” of thisruleisan after-the-
fact change to the rules that will ater the outcome of the game. We request that the Department
withdraw the proposed changesto N.J.A.C. 7:27-31.12. Allowing the early reduction provisionto
remain unchanged is a demonstration of good faith by the Department. (8)

RESPONSE: The Department is adopting the provisions at N.J.A.C. 7:27-31.12 as proposed. The
Department addressed many of the points raised in this comment inthe summay of the proposal.
For example, the Department advised the point that no new applications could be submitted under
the provisions of this section. The provisions being adopted herein correct an oversight in the
regulatory language. There was no intention under the Model Rule or by the Department to grant
Early Reduction Allowances to facilities that do not implement measures to reduce their emission
rate below actual levels. Althoughthe Department commends PG& E Generating for installing and
operating Sel ective Catal yticReduction (SCR) control technology on new coal fired units, achieving
actual emission rates of lessthan 0.15 Ib/M M Btu, the Department has a responsibility to thepublic
to prevent thecreation of early reduction allowancesthat arenot real, quantifiable, and surplus. This
is consistent with the requirements of USEPA and the practice of other OTC States. The early
reduction applications for Carneys Foint and L ogan fail to meet requirementsfor red reductionsin
actual emissions and are not surplus because they involve emissions which result from new source
review requirement, rather than voluntary efforts to reduce emissions.

N.J.A.C. 7:27-31.13  NO, Allowance Tracking System (NATS)

76.

COMMENT: The Department’s rule should include overdraft accounts. EPA induded overdraft
accounts in the NO, Budget Trading Program based on experience with the Acid Rain Program,
where EPA revised the regulations to reduce the possibility of plants being penalized for excess
emissions due to inadvertent errors, e.g., in distributing allowances among the compliance account
of boilers at the same plant. The absence of overdraft accounts increases the possibility that such
inadvertent errors will result in excess emissions. The Department should use the language in 40
CFR 96.51(a) and 96.54(b) on the structure and function of overdraft accounts. (9)

RESPONSE: The Department has considered the use of overdraft accounts in the past. The
Department believes that the companies must comply with the program on a source specific basis
and are expected to manage allowances in amanner that woul d achieve compli ance on asource-by-
source basis, without the use of “ overdraft accounts.” Although the Department recognizesthat the
use of an overdraft account could add some flexibility for facilities that operate more than one
budget source and that the USEPA has already established procedures for use of allowances from
overdraft accounts, the Department continues to have some issues regarding the case where an
overdraftaccount isexhausted beforeal NO, emissionsfrom budget sourcesare properly accounted
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77.

(*)

78.

*)

79.

for during the reconciliation process. Inthis case, non-compliance isarbitrarily assigned by the
procedures programmed into the reconciliation process for the use allowances from overdraft
accounts. Without the use of overdraft accounts, the AAR is responsible for assigning the
allowances among the NO, budget units under the AAR’s control. In the case wherethere are not
enough allowances at afacility to properly authorize the emissions of NO,, the Department expects
the AAR to make the decision about which of its sources are not in compliance with the
requirementsof the program rather than have the automated procedures of thereconciliation process
make that decision for the AAR. This expectation is reasonable Because the penalty associated
with compliance is directly related to this decision, having the automated procedures of the
reconciliation process determine the initial penalty amount could be challenged if the AAR would
have assigned non-compliance among its sources in another manner. The Department’ s concerns
about thearbitrarinessof assigning non-compliancefrom overdraft accounts outwei ghsthe potential
convenienceto budget units and the consistency with the procedures to be used for sourcesin other
states partici pating i n this program.

COMMENT: At N.JA.C. 7:27-31.13(e), the NO, Budget Trading Program may include States
beyond the OTC. This subsection needs to reflect this. Additionally, the Department should
authorize the EPA Administrator rather thanthe USEPA Clean Air Markets Division, formerly the
Acid Rain Division, as the Administrator of the NATS (and NETS). (9)

RESPONSE: The Department has amended this subsection by moving thefirst sentence into the
definition of “NATS Administatrator” at N.J.A.C. 7:27-31.2 and by adding the modifier “for the
purposes of the OTC NO, Budget Program during the years 1999 through 2002." The Department
is also adding the sentences, “The Administrator of USEPA , or its designee, is the NATS
Administrator for the purposes of the NO, Budget Programpursuant to 40 CFR 51 and 40 CFR 96
during the years 2003 and beyond. As of September 29, 2000, the USEPA Clean Air Markets
Division, formerly the Acid Rain Division, has been designated by USEPA to be the NATS
Administrator.” These sentencesclarify whothe NATS administrator isin amanner consistant with
the desgination of such under 40 CFR 96 (which specifiesthe USEPA Administrator asthe NATS
Administratar). These sentencesalso do not limit the scope of the programto the OTC for the years
2003 and beyond, yet still accurately declare the NATS Administrator purusnat to the OTC NO,
Budget Program.  The Department is also making smilar changes to the definition of “NETS
Administrator” at N.J.A.C. 7:27-31.2.

COMMENT: At N.JA.C. 7:27-31.13(i), since this provision applies only to compliance accourts,
the phrase, “If the account isfor a specific budget source” should be remaved throughout (i)(2) and
the reference to a general account in (i)(2)(iv) should be removed. (9)

RESPONSE: The Department agrees that sincethis subsection only refers to the establishment of
a compliance account, then the qualiifer “If the account is a compliance account” used in the
paragraphs of subsection (i) are not necessary. The Department has removed the unnecessary
phrases upon adoption. Asnotedin the agency-initiated changes, subsection (i) isrecodefied at (m)
upon adoption.

COMMENT: The Department needs to add provisions that address, for the General Account
Information Form, theinformation and certificationto be provided (see 40 CFR 96.51(b)(1)) and the
effect of receipt of the form by the NATS Administrator (see 40 CFR 96.51(b)(2)). (9)
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(*)

80.

*)

81.

*)

82.

*)

83.

RESPONSE: The current rulesat N.J.A.C. 7:27-31.13(d) pertain to the establishment of a genera
account for an individual who “completesand submits a General Account Information form to the
NATS Administrator.” However, the language at 40 CFR 96.51(b)(1)-(2) does clarify what is
entailed in this procedures. Therefore, the Department has added this language (with some
terminology and citations specific to the Department’s rules) upon adoption at N.J.A.C. 7:27-
31.13(p)1-2. As noted in the agency-initiated changes, subsection (d) is recodefied at (p) upon
adoption.

COMMENT: At N.JA.C. 7:27-31.13(i)2iv, the Department needs to add provisions requiring
updating of the list of persons with an ownership interest for a general account. (9)

RESPONSE: As mentioned in comment #78, N.J.A.C. 7:27-31.13(i) only applies to compliance
accounts, so the phrase referencing general accountsis out of place. The Department isremoving
this phrase upon adoption and isadding provisions modeled from 40 CFR 96.51(b)4 at N.J.A.C.
7:27-31.13(p)3 in order to clarify the procedures regarding change of ownership of a genera
account. Asnoted inthe agency-initiated changes, subsection(d) isrecodefied at (p) upon adoption.

COMMENT: At N.JA.C. 7:27-31.13(i)5, the Department needs to add provisions, like those in 40
CFR96.14 and 96.51(b)(5), addressing obj ections madeto the designation of the authorized account
representative or the alternate AAR. These provisionswill prevent the Department from becoming
involved in private legal disputes, e.g., concerning contracts among owners and operaors of a
source. (9)

RESPONSE: The Department has added the provisions of 40 CFR 96.51(b)5 at N.JAC. 7:27-
31.13(p)5 regarding the disclaimers relating to general accounts. The Department has added the
provisions of 40 CFR 96.14 at N.JA.C. 7:27-3113(0) regarding the disclaimers relding to
compliance accounts. Additionally, the Department has added the disclaimer at 40 CFR 96.12(a)
and (b) relating to the change of an AAR and alternate AAR at N.J.A.C. 7:27-31.13(k).

COMMENT: Existing 31.13(j) requiresaGeneral Account Information formwith elementssimilar
t0 40 CFR 96.51(b), except 31 doesnot include the certifi cationsrequired at 40 CFR 96.51(b) (1) (iv)
for general account owners. (9)

RESPONSE: The Department has added the specified language at N.J.A.C. 7:27-31.13(p) as
modeled at 40 CFR 96.51(b). This new language includes the certification statements mentioned
in the comment.

COMMENT: At N.JA.C. 7:27-31.13(0), the Depatment should remove the words “compliance
with” after thewords*“ submission relating to.” The certification isneeded for all submissions under
theNO, Trading Program (e.g.,monitoring-rel ated submissions) not just thoserel ating to end-of -year
reconciliation. Also, the Department needs to add an analogous provision for AARs of general
accounts. (9)

RESPONSE: The certification statement language proposed at N.J.A.C. 7:27-31.13(0) is
recodefied at (n) upon adoption and is modeled after the language at 40 CFR 96.10(e)1 and is
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general in nature in absence of any other direction as to the certification statement language to be
used for aparticlar submissionrelated to the NO, Budget Program.  Spedfic certification statement
language is referenced in the rule as follows: N.JA.C. 7:27-31.13(p)liv & (p)2iii specifies
certifiactionsstatementsrelatingto general accounts, N.J.A.C. 7:27-31.10(d)3 specifies certifcation
statements for transfer requests, N.J.A.C. 7:27-31.13(m)3 specifies certification statements the
certification of representation form, N.J.A.C. 7:27-31.8(f)6 specifies the certification statement to
be used for incentive allowance clams, N.JA.C. 7:27-31.12(c)12 specifies the certification
statement to be used for early reductions (1997-1998), N.J.A.C. 7:27-31.16(a)2vii specifies the
certification statement to be used for the reporting to the Department of 1996-1998 data; N.J.A.C.
7:27-31.18(c)6 specifiesthe certification statement to be used for thecompliance cetification report.

N.J.A.C. 7:27-31.14  Emissions Monitoring

84.

85.

COMMENT: Emissions monitoring. The current rules require that NO, emissions be monitored
in accordance with the OTC " Guidance for mplementation of Emission Monitoring Requirements
for the NO, Budget Program” (OTC Guidance). The OTC Guidance represents a mgjor effort, and
alargely successful one, to provide substantial technical guidance and clarification relevant to the
emissions monitoring, data collection and reporting requirements of the NO, Budget rule. The
proposed amendments to N.J.A.C. 7:27-31.14 completely eliminate the use of the OTC Guidance
after 2002, and instead incorporate applicable monitoring requirements from federal rules.

The commenter recognizes that in eliminating the use of the OTC Guidance after 2002, the
Department issimply deferring to the monitoring provisionsof theNO, SIP Call, which do not refer
to the OTC Guidance. However, the commenter requests that the Department: - Clarify the effect
of this change on alternative monitoring plans aready approved under the OTC Guidance, as
discussed in more detail below, and- Work with the USEPA on any revisionsto the NO, SIP Call
necessary to ensure that all concepts from the OTC Guidance which have proven to be useful and
workable are incorporated into the SIP Call. (11)

RESPONSE: The use of altemative monitoring methods approved under the OTC Guidance is
discussed in the following comment. The USEPA has incorporated many of the concepts of the
OTCNO, Budget Monitoring Guidancein devel oping the revised monitoring provisions of 40 CFR
Part 75. Department staff has been kept informed of the changes to the monitoring and reporting
under 40 CFR Part 75 and will continue towork with USEPA staff.

COMMENT: Requirementto usefuel flowmeters. The Department’ sBureau of Technical Services
has worked with the commenter to establish an alternative method of monitoring heat input to its
combustion turbine (CT) peaking units. That method uses the heat rate of theseunits (expressedin
MMBtu/MW-hr) and the output of the units (expressed in MW-hr) to calculate the heat input
(expressed in MM Btu) to theunits. That heat inputisthen used asthe basisfor cal culating the units
NO, massemissions. The commenter hasused similar methods since 1995 to document conmpliance
with NO, averaging plan requirements under N.J.A.C. 7:27-19.6, to the Department’ s satisfaction.
These methods are conservative in their estimation of NO, mass emissions, simplify recordkeeping
and reporting burdens for the Department, and simplify the enforcement program' seffortsto verify
compliance.

In approving this alternative, the Department applied the OTC Guidance. The OTC Guidance, in
turn, provides that alter native monitoring systems must meet the requirementsof 40 CFR Part 75,
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Subpart E. The proposed amendmentstoN.J.A.C. 7:27-31.14 wou d impose the same standards, by
requiring petitions for dternative monitoring requirements to be submitted in accordance with 40
CFR 75.66. Petitions submitted under 40 CFR 75.66 arereviewed under 40 CFR Part 75, Subpart
E.

Since the standards which governed the Department’s approva of the commenter’ s aternati ve
monitoring are essentially the same as the standards which would be applied after 2002 under the
rules as amended, the commenter believes that the approval would remain valid after 2002. The
commenter asks that the Department confirm whether this belief is correct. If the approval will
remainvalid after 2002, then theDepartment' s Economiclmpact Satement iscorrect when it asserts
that the proposed amendments and new rule will have anegligibleeconomicimpact. If, however,
the approval will not remain valid, then for the reasons discussed bel ow, the proposed amendmerts
to N.JA.C. 7:27-31.14 will have a mgjor economicimpact.

40 CFR 75.71 establishes requirements for monitoring NO, emission rates and heat inputsfor the
purposeof calculating NO, massemissions. Under 40CFR 75.71(d), gas-firedand oil-fired peaking
units must use the procedures in40 CFR Appendix D to determine hourly heat input. Appendix D,
in turn, requires that fuel fl owmeters be installed and used to measure fuel flow.

Using fuel flowmeters to measure fuel flow and calculate heat input adds substantially to the cost
of complyingwiththe NO, Budget program, without adding any demonstrated benefit. Asexplained
in the attached letter from the commenter to Mr. John Preczewski of the Department’s Bureau of
Technical Services, the commenter would haveto install nearly 200 fuel flowmeterstocomply with
the proposed amendments, and incur about $9.5 million in capital costsand $378,000 in annual
operation and maintenance costs to install and opeaate the flowmeters. Considering the
Department’s apparent satisfaction that the commenter’ s current methods of determining heat input
totheCT unitsyield resultsthat are conservative, reliable, precise, accessible, and timely, thiswould
not appear to be money well spent. The same money would be much more productivelyinvested in
NO, emission control technologies.

N.JA.C. 7:27-31.14(y) and (z) do allow sourcesto petition the NETS Administrator under 40 CFR
75.66 for an alternative to any of the monitoring requirements of N.J.A.C. 7:27-3114. However,
the speculative prospect of obtaining approval of such apetition under the revised rules must be
compared with the certainty of already having an approval of an alternative monitoring approach
under the current rues which, in the absence of any rule change, would not expire as of any date
certain.

Accordingly, unlessthe Department’ s existing approval of the commenter’ s alternative nmonitoring
will remain valid after 2002, the commenter must repectfully disagree with the Department’s
assertion that the proposed amendments and new rule have a negligible economic impact because
they | eave the basic components of the NO, budget program unchanged. 1f the Department believes
that the approval will become void after 2002, then the commenter requests the Department’s
assistance in working with the USEPA in an effort to add flexibility to Part 75, so that it can
accommodate heat input monitoring methods that the Department has already found satisfactory.
(11)

RESPONSE: Any alternaive monitoring established under the OTC Guidance would need to be
submitted for review and approval under the context of the SIP Call NO, Budget Cap and Trade
Programfor 2003 and beyond. Thesealter native monitoring methodswill bereviewed onacase-by-
case basis. Although thereisno certainty in the extension of any alternative monitoring approval,
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86.

*)

87.

*)

88.

methodsthat provide adequate rel ative accuracy will be allowed to be used in the 2003 phase of the
program. The monitoring provisions are the most important aspect of theprogram, for they are the
measure of emissions that must be authorized by allowances; consistent monitoring across the
program is essenti al for the success of the program.

An ail or gasfired peaking unit that is a Low-mass-emitting unit does not need to use a fuel flow
meter in order to determine the heat input of theunit. Such units may use thelow-mass-emitting
monitoring options under 40 CFR 75. These Low Mass Emitting monitoring provisions allow for
the use of long term fuel flow records or maximum heat input values for heat input. Either of these
do not require the installation of fuel flow meters.

COMMENT: Inconsistencies with current Federal rules. The proposed anendmentsto N.JA.C.
7:27-31.14 are not entirely consistent with the most current corresponding Federal rules which the
EPA adopted on May 26, 1999 (64 F.R.28563). For example, N.J.A.C. 7:27-31.14(0)2 providesthat
the changing of flow rate monitor polynomial coefficients requiresrecertification of the monitoring
system. However, the current version of 40 CFR 75.20(b) provides, "changing the polynomial
coefficientsor K factor(s) of aflow monitor shall requirea 3-load RATA, but is not considered to
be arecertification event.” (11)

RESPONSE: Theprovisionsat N.J.A.C. 7:27-31.14 are taken directly from40 CFR 96 Subpart H.
These provisions were published when USEPA was still fine tuning the provisions at 40 CFR 75,
which arereferenced by 40 CFR96. Regard ng the examplecited by thecommenter,N.J.A.C. 7:27-
31.14(o)2isidentical to40 CFR 96.71(b)2. However, after confirmingwith USEPA, the provisions
at 40 CFR 75.20(b) are correct in that changingthe flow rate monitor polynomial coefficientsdo not
require recertification. Therefore, the Department has removed that example from N.J.A.C. 7:27-
31.14(0)2.

COMMENT: Regarding other monitoring provisions, N.JA.C. 7:27-31.14(j)1 requires the
installation of systemsto monitor NO, emission rate, NO, concentration, heat input, and flow. The
provision cross-referencesN.J.A.C. 7:27-31.14(r), (s), and (aa). Thecommenter questionswhether
these cross-references are correct, because they do not appear consistent with paragraph (j)1. (11)

RESPONSE: N.JA.C.7:27-31.14(j) 1 wasmodeled directly from 40 CFR 96.70(a)1. Thisprovision
references 40 CFR 75.72 and 75.76. When the Department proposed N.J.A.C. 7:27-31.14(j)1, the
reference was mistakenly changed. The Department is correcting the proposed references to
subsection (r), (s) and (aa) by replacing them with the correct referencesto 40 CFR 75.72 and 75.76.

COMMENT: N.JA.C. 7:27-31.14(K)2 and 3 require sources which, at any time after January 1,
1995, serve a gererator with capacity greater than 25 MW to comply with certain requirements by
90 days after the date on which the source commenced commercial operation. These provisions
createretroactive complianceresponsihilities, and the resulting possibility of retroactive violations
for noncompliance with requirements that were not previously contained in New Jersey rules. The
commenter respectfully questions whether thisis appropriate. Even if the requirements are drawn
from corresponding federal requirements, the State should not be retroactively creating new
violations. (11)

RESPONSE: These provigons do not create retroactive violations for they apply to sources that
commenceoperation on or after January 1, 2002. The requirement to monitor and report emissions
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89.

90.

*)

91.

could be as early as 90 days after the commencement of commercial operation if the source srves
a generator with a nameplate capacity greater than 25 MW any time on or after January 1, 1995.

COMMENT: N.JA.C. 7:27-31.14(0)2 requires an owner or operator to recertify monitoring
systems “whenever the owner or operator makesareplacement, modification, or changeinacertified
monitoring systemthat theNET SAdministrator or the Department determines” significantly affects
the ability of the system to comply with certain requirements. The commenter questions whether
thisprovision makesit necessary to consut withthe NET S Administraor and the Degpartment before
making any replacement, modification or change, and reach agreement on whether the replacement,
modification or change triggers recertification requirements. (11)

RESPONSE: Consultationis not required;, however, if it isnot clear tothe owner or gperator of a
source whether a change would need to be recertified, the owner and operator should contact
USEPA’s Clean Market Division or the Department’ s Bureau of Technical Services.

COMMENT: The Department usesthe terms“baseline source” and “budget source” while 40 CFR
part 75 uses the terms “unit” and “source” There are a few other terminology differences. the
Department’srulewill be clearer if thefollowing language is added at the beginning of this section
to reconcile the Department’ s terms with those in 40 CFR part 75:

For purposes of complying with theregquirementsin 40 CFR part 75, the definitions

in 7:27-31.2 of this rule shall apply, and the terms “affected unit,” “designated

representative,” and “ continuous emissionsmonitoring system” in 40 CFR part 75

shall be replaced by *“baseline source,” “authorized account representative,” and

“ continuous emission monitoring system” respectively asdefinedin 7:27-31.2. (9)

RESPONSE: The Department agrees that clarification aout termindogy differences between
N.JA.C. 7:27-31 and 40 CFR 75 ae beneficial tothe reader. Asa matter of clarification aout a
statement made in the comment, the Department uses the term “source” and “facility” while EPA
usesthe generally equivalentterms* unit” and “ source” respectively. For example, the Department
uses the term “budget source” while EPA uses the equivdent term “NO, budget unit.” The
Department has thereforeadded the suggested language in this comment at N.J.A.C. 7:27-31.14(i).
The only difference between the language the Department isi nserting and the language offered by
the commenter isthat the definition at N.J.A.C. 7:27-31.2that corresponding with the definition of
“affected unit” at 40 CFR 75 is “budget source” and not “baseline source.”

COMMENT: RegardingN.JA.C.7:27-31.14(a) and (0), sourceswhich arenot otherwiseregulated
by the acidrain regulationswill be required to comply withemission monitoring provisions beyond
those imposed under the " Guidance for Implementation of Emission Monitoring Requirementsfor
the NO, Budget Program." Additionally, sources using site specific default methodology must
comply with the "Low Mass Emission Unit" (LMEU) provisions under acid rain maonitoring
regulations. These requirements will require those sources without a continuous emissions
monitoring system (CEMS) to surrender excessive allowances for emissions which have never
occurred. ) While some level of over-surrender occurs under the existing "Guidance for
I mplementationof EmissionMonitoring Requirementsfor theNO, Budget Program," itisnot nearly
as excessive as under 40 CFR, Part 75. The problems with the LMEU provisions should also be
considered for their effect on NO, affected synthetic minor sources and state emissionsinventories
for nitrogen oxides.
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The proposed regulations shoul d incorporate themonitoring requirements set forthin the " Guidance
for Implementation of Emission Monitoring Requirements for the NO, Budget Program,” unless
dramatic changes are made to theLMEU provisions. The"NO, Model Rule" monitoring guidance
document was a compromise devel oped by the states and stakeholdersin the OTR. That guidance
document applies appropriate conservatismto non-CEMS reported sources.

The monitoring requirements of this section are significantly different than those required by the
"Monitoring Guidance Document” devel oped under the"NO, Model Rule." The proposed revision
relies on the new 40 CFR 75.19. The specific problem with that section is theunit-specific default
NO, emission rates for low mass emitter units.

In Part 2, (G) of the "Guidance for Implementation of Emission Monitoring Reguirements for the
NO, Budget Program" (" Guidance Document™), incorporaed intothe existing rule, oil and gasfired
peaking units (e.g. simple-cycle combustion turbines) are per mitted to use a-tested NO, "default"
emission rate. Coupled with long-term fuel flow measurement, this provides a cost effective
emission monitoring method for NO, monitoring and reporting. Page 17 of the "Guidance
Document” specifies that the average NO, emission rate be used as the "default” vdue. This
"default" emission rateincludesthe average of aseriesof peak |oad tests of asingleunit or, multiple
"identical units." Thisinvolves averagingthe peak load NO, rates for anumber of unitsto calcul ate
adefault rate that all units would use for reportingfor all "identical units." Thisis consistent with
the language that requires representativetesting of multiple unitsto haveaNO, emission ratewithin
10% of the average of all units tested.

Revised Part 75, Section 75.19 (¢)(1)(iv)(C) (1, 2, 3, 4, 5and 6) not only requires the use of the
highest NO, test run conducted using Appendix E procedures (by fuel) for any and al units (as
opposed to the average of all peak load tests for dl "identical units"), but then requires that this
highest peak value of all runsto be multiplied by 1.15(15% "increase") to createadefault emission
rateto beused for NO, emission reporting. For unitswith "add-on" contrds, the regulations would
require the use of 0.15 Ib/MMBtu as the default even if actual NO, rates are significantly lower.

These requirements create the following problems:

a) Combustion turbines operate at base load conditions almost exclusively. Appendix E
requiresatest seriesat four load conditions, including”peak” load. The commenter’ stest datashow
that NO, defaultsgenerated at peak 0ad are approximately 10% higher than sasme day baseload NO,
emission rates (see attached Table 1). The language in 75.19 will require future tests to follow
Appendix E procedures including peak load runs unless both the state and EPA can be convinced
that baseload testingismorerepresentative. Additionally, if only adefault valueisbeing devel gped,
and not an Appendix E NO, vs. load curve, singleloadtestingisall that isrequired. Data submitted
to EPA shows that the highest NO, rate always occurs at the highest load. Thisis consigent with
the formation of NO, during the combustion process and isreasonable. Unless EPA hasdatawhich
show combustion processes that produce more NO, at reduced load, singleload testing (either base
or peak load) isall that should be requiredfor sourceswhich are only establishingdefault NO, rates.

b.) By using the highest NO, run of all unitstested (by fuel), then multiplying that value by
1.15, adefault valueis devel oped that is dmost 30% greater than same day base load NO, emission
rates (see attached Table 1). Table 1 was developed from test data f rom the commenter’ s owned
simple cycle combustion turbines located in Pennsylvania. EPA justified the 15% "multiplier" to
the highest peak load value by reviewing CEM S data from uncontrolled combustion turbinesthat
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wereacid rain affected. The dlemmafor non-acidrain affected unitsisthat EPA reviewed annual
dataand concluded that NO, ratesare highly variable. NO, can vary greatly on a seasonal basis (eg.
July vs. January) but will not show great variability within the control period. Language shoud be
included to exempt non-acid rain affected sources from using the 1.5 nmultiplier because they are
reguired to report emissions only during the May through September period. The use of peak load
test datafor defaultsincreasesthereported val ue 10% above measured same day baseload emissions
but the 15% multiplier will increase reported NO, rates almost 30% over typical base|0ad operating
conditions.

c) The requirement to employ the highest measured NO, rate tested is inconsistent with the
languagein 75.19(c)(1)(iv)(B)(3) requiring all tested unitsto be within 10% of theaverage NO, rate
of all "identical units" tested. Obviously this language was borrowed from the OTC NO, Budget
Program. However, unlikethe OTC Guidance Document which specifiesthat the average NO, rate
be used as a default, the requirement to use the highest rate makes the "identical units" testing
criteriameaningless. If forcedto use the highest rate of all testruns at al units, there isno reason
to require other units emissions to be within 10% of the average NO, rate. The language in these
section’ sshould bechangedto read "the average of all unitstested" instead of the highest rate at any
unit.

d.) Neither acid rain affected nor non-affected units that choose to develop and employ an
Appendix E NO, vs. load curve (regardlessof the time of year the curve is developed) are required
to accommodate seasonal variations, or increase the values along the curve by 15%. Thisis a
significant disadvantage to sources usgng the less costly default method. Units followingthe OTC
Guidance Document procedures to develop NO, defaults are aready over-reporting because the
average NO, rate measured at peak load is used to represent all operating scenarios, includingbase
load and operations below base load. If sources using Appendix E NO, vs. load curves are not
required to acoommodatethe effect of seasonal ambient conditions, sources already employing an
inherently conservative approach should not be required to accommodate seasonal ambient
conditions. To be consistent, EPA should eliminae the requirement to multiply NO, peak load
defaultsby 1.15, for non-acid rain affected units which are not required to report emissions which
occur outside the ozone season.

e) The language in 75.19 (¢)(1)(iv)(C)(4, 5 and 6) for low mass emission units with "add on”
controlswhich requiresaunit or groups of unitsthat achieve an emission rate below 0.15 Ib/MMBtu
to use 0.15 Ib/MMBtu as their default provides apowerful disincentive for sourcesto achieve high
levelsof control. Importantly, reductionsin the NO, emission rate below 0.15 [b/MMBtu will not
berecognizedinthe quarterlyreport. If aunit controlsto an emission ratelessthan 0.15 [b/MMBtu,
the actual test data that documentsthislevd of performance should be used. Thislanguage should
be deleted as it demotivates those sources that can achieve the highest level of NO, control by
providing no value to the addtional emission reduction.

The ultimate problemwith the LMEU provisionsisthe surrender of allowance for emissionswhich
don’toccur. Thelevel of conservatismisextreme and inappropriate. Additional problemswith use
of LMEU monitoring is thelevel of "actual" emissions that would be required to be a synthetic
minor. Aslittleas8.3tonsof NO, per year woud actually be emitted, asthe extremely conservative
reguirements would report that level as25 tons "emitted.”

Additional problems stem from 75.19(c)(3)(ii)(D) and (E) concerning long term fuel flow

measurement calculations. This language requires the measurement of specific gravity and the
calculation of heat input using equationLM-2 or thedefaultsin Table 5. For non-acid rain affected
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92.

93.

(*)

94.

sources, there is no need to measure or record specific gravity of fuel oil as oil consumption is
recorded as gallons and the calorific value is reported as Btu per gallon. The heat input to the unit
can then be determined by multiplying the oil consumed and the calorific vdue of oil.

Further deviati on from the specifications of the OTC "Gui dance Document” also creates problems
for sources that are using CEMS to meet 40 CFR Part 60 or other state defined monitoring
requirements. These sourceshaveinvested significantlyin upgrading data acquisition and handling
system hardware and software to comply with the M onitoring Guidance Document Provisions. Any
deviation from those monitoring requirements under the prgposed amendmentsmeansthese sources
will need to make additional expendituresto satisfy the new requirements. This has been identified
as a "cost of doing business,” however, it is an unnecessary cost as it does not improve the
representativeness of the emissions data.

Consequently, itisstrongly recommended that theamended 7:27-31 usethemonitoring requirements
intheexisting rule. Use of these monitoring requirementssolvesall of the problems associated with
the monitoring provisions of the proposed amendments. (2)

RESPONSE: The monitoring requirements allow Low Mass Emitting units to measure their
emissions without use of CEMs are conservative. This emnsures that less precise/accurate
measurement techniques do not result in the under use of allowances. This conservative reporting
of NO, emissionsisnecessary to mini mizethe environmental risk dueto the absenceof CEMs. This
is required throughout the OTC in the 2003 phase of the program as well & in any other state that
joins pursuant to EPA’s NO, SIP Call. Consistent monitoring is paramount to the successof the
program. It isfor thisreasonthat the monitoring provisions aremodeled directly from the USEPA
regulations and that the Department isnot making a state-specific exception to these requirements.

COMMENT:AtN.JA.C. 7:27-31.14(p)(3) and (p)(4), both of these provisionsrefer tosourcesthat
are reporting on a control period basis and therefore should be renumbered (x)3iii and (x)3iv
respectively. (9)

RESPONSE: The provisionsof N.J.A.C. 7:27-31.14(p) concern thetiming of initial certification of
monitors, while the provisions of N.J.A.C. 7:27-31.14(x) refer to submission of emission data
reports. Therefore, the location of N.J.A.C. 7:27-31.14(p)3-4 is appropriate.

COMMENT: At N.JA.C. 7:27-31.14(s), there appear to be some missing words in this provision.
The Department should revise the paragraph as needed. (9)

RESPONSE: The Department modeled N.JA.C. 7:27-31.14(s) after 40 CFR 96.72(b). After
thorough review of both of these citations, the Department has determined that thereisaminor error
in the wording that made the provision difficult toread. The Department has corrected this error
upon adoption.

COMMENT:AtbothN.J.A.C. 7:27-31.14(x)1i and (x)2ii (1), the Department hasincluded language
which refersto certifying monitorsfor the purpose of verifying and quantifying emissionsfor early
reduction credits. Since the Department is distributingits pool of early reduction creditsviabanked
OTC alowances, the following language is unnecessary and confusing and should be deleted from
both provisions:
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*)

95.

“that are not required to certify monitors by May 1, 2000 under (k)1
above.” (9)

RESPONSE: In drafting the proposed provisionsat N.J.A.C. 7:27-31.14 (modeled after 40 CFR 96
Subpart H), the Department attempted to remove the provisions that referred to the 40 CFR
96.70(b)1, which would have been codified at (k)1. The Deparmtent hasremoved the reference to
provisions that are not applicable to this rule as suggested by the comment.

COMMENT: Regarding N.JA.C. 7:27-31.14(x)3, submission of data in aformat specified in
Subpart H of 40 CFR 75 and 40 CFR 75.64 will require significant additional expenditureto Ozone
Transport Region (OTR) sources which have just recently been required to upgrade their data
acquisitionand handling systems (DAHS) toreport in ElectricDataReport Version 2.0 (EDR v 2.0).
Sources outside the OTR werenot subject to this requirement.

The Department should enter into discussions with EPA to allow the continued use of EDR v 2.0.
This revision to reporting format places additional, unnecessary economic burdens on sources
located in the Ozone Transport Region. Thereportingformat change is completely unnecessary for
reporting from non-acidrain sources. Therevisionswere devdoped for thereporting of information
from acid rain affected sources to reflect other modifications to 40 CFR 75. EDR version 2.0
satisfies al of the needs of the ozone season NO, program for non-acid rain sources without any
compromi<e in reporting representativeness. For add rain affected sources, an opportunity to use
EDR version 2.0 with some modifications to report the additional quality assurance information
should be pursued. (2)

RESPONSE: During the 1999 through 2002 phase o the program, owners and operators of units
subject only to the NO, Budget Program may continue to report using EDR Version 2.0. According
tothemonitoring requirements adopted herein, ownersand operator sof unitssubject only totheNO,
Budget Program must begin to report using EDR V2.1 requirements for emissions asearly as May
1, 2002. NO, Budget sources that are also subject to the Add Rain Program may corntinue to use
EDR version 2.0 until the Acid Rain Program regulations require theuse of EDR version 2.1. At
such time the use of EDR version 2.1 would be acceptable for the purposes of thisrule.

N.J.A.C. 7:27-31.16  Reporting

96.

*)

97.

COMMENT: The amendment to 31.16(d)(2), includes theterm “net useful steam output,” while
existing 31.2 includes a definition for the term “net useful heat output.” The Department shoud
clarify the difference between these two terms. (9)

RESPONSE: This provision callsfor thereporting of the total net energy output of a budget source
(expressedintotal net eletric output and total net “ steam” output). The Department intended to use
thedefined term “ net heat output” rather than “ net steam output.” Although theimplied information
to bereported i sthe same using wither of theseterms, the Department isusing the defined term upon
adoption.

COMMENT: Regardingtherequirement at N.J.A.C. 7:27-31.16(d)2, the commenter recommends
removing the requirement to report output data if the source is allocated on a heat input basis.
Section 31.7(d)3 describes the method for determining a sources NO, emission rate in Ib/MMBtu.
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98.

99.

Section 31.7(d)3iii(1) proposesan all ocation cal cul ation method for an el ectric only or cogeneration
facility that has an emission rate greater than0.15 Ib/MMBtu. This method uses net el ectric output
and thermal energy output data to determine allowances Section 31.7(d)3iii(2) proposes an
allocation cal cul ation method for the same categary of facility that hasaNO, emission ratelessthan
0.15 Ib/MMBtu. This method uses allowable and actual emissions data to determine allowances.
Section 31.16(d)2. proposes that beginning with the third quarter EDR of 2000 and each third
quarter thereafter the total net electric output and the total net ussful steam output for the control
period bereported. Thecommenter recommendsto the Department that since sourceswith emission
rates|essthan 0.151b/M M Btu will not be receiving allowancesbased on el ectric power and thermal
output that sources inthis category not be required to report net el ectric output and total net useful
steam output as suggested by section 31.16(d)2. Thisinformation will serve no beneficial purpose
to the Department or the source for units that operate under the 0.15 Ib/MM Btu while on the other
hand could constitute a substantid expense and additional workload dependng on protocols
developed to obtain and report the data. If a sourceis not entitled to the benefit of determining its
allowances on an output basisit should not be burdened by arequirement to report outputdata. (4)

RESPONSE: The Department isretai ning the requirement to report net output from all budget units.
Thisinformationisnecessary so that anallowanceall ocation methodol ogy that ismorewidely based
upon output information could be possible toimplement in the future. The allowancesfor the 2003
phase of the program are allocaed three yearsin advance of each ozone season. If the Department
wereto movetoward an all ocationmethodol ogy that ismore widely based upon output information,
then the Department would need to have output data from a much wider population of budget
sources. There are advantages of havingthisinformation reported on an ongoing basis rather than
at alater date. These advantages includenot requiringsourcesto go back into historical recordsto
retrieve the information and not requiring as much information to be reported at one time.
Additionally, the information would be particularly useful for the Department in improvingits air
emissions inventory during the ozone season.

COMMENT: N.JA.C. 7:27-31.16(d)2 proposes that beginning withthe third quarter EDR of 2000
and each third quarter thereafter the total net electric output and the total net useful steamoutput for
the control periodbereported. The EDR isan hourly report specific to1 unit or source and contains
datafor 3 months of aquarterly period. Thethirdguarter spansJuy 1 to Sept. 30. A control period
is a5 month period from May 1 to Sept. 30. In light of thisit isimplied by thewording of this
section that the output data required will be in text format includedin a 900 record type for each
source. If thisisnot the case pleaseclarify. (4)

RESPONSE: The commenter is correct that the ozone season output data should be submitted in
text format in the 900 in the third quarter EDR report. Asamatter of claification of the comment,
athough some of thefield in the EDR require hourly data, there are other fieldsin the EDRthat are
to contain ozone season data (for example, cumulative ozone season NO, mass emission).

COMMENT: The commenter notes that it is unclear whether the New Jersey rule retains N.J.A.C.
7:27-31.16(e) providing that a permanently shutdown budget units can be exempt from permitting,
monitoring, reporting, and other requirements under the program. The Department should include
language in (e) addressing record keeping requirements and the loss of the exemption (see 40CFR
96.5(c)). (9)
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RESPONSE: The current rules at N.JA.C. 7:27-31.16(e)3 allow the Department to make certain
conditions of approval of an exemption of asourcefromthe NO, Budget Program. The Department
intends to include the same types of requirements that EPA mentions at 40 CFR 96.5(c) in any
approval for ashutdown exemption, including the record keeping requirementsthat demonstrate the
the source has been permanently shutdown.

N.J.A.C. 7:27-31.17  End of season reconciliation

100.

(*)

101.

102.

COMMENT: At N.JA.C. 7:27-31.17(c)2, the Department needs to spedfy that the balance in the
compliance account includes only allowances available for compliance. For example, the balance
does not include deductions for underutilized opt-in sources. Please see commentson 7:27-31.2 for
“excess emissions.” (9)

RESPONSE: As suggested, the Department has modified this provision by adding the phrase
“availablefor use.” The commenter cited the case of the underutilization of opt-n sources. The
rules at N.J.A.C. 7:27-31.17(g)3 are clear about the procudure to be used in this case. Another
example of allowancesthat are not available for useis that 2004 vintage allowances may only be
used in the years 2004 and beyond (this concept is expressed at N.J.A.C. 7:27-31.10(a)2). Another
example of a qualification for use surrounds the use of banked dlowances when progressive flow
control isapplicable. In thiscase, acertain percentage of banked alloacnes are available for useon
aone-for-onebasisand therest of the banked all owances are availablefor use on atwo-for-onebasis
(that istwo allowanceswoul d authorize theemission of oneton of emissions). Thiscaseisecified
atN.JA.C. 7:27-31.17(g)2 All of these cases qualify the amount of allowancesthat are avaiblefor
use in determining an individual budget source’ s compliance with the NO, Budget Program.

COMMENT: At N.JA.C. 7:27-31.17(c) through (g), the Department should revise the rule to
include deductions from overdraft accounts. See commentin 7:27-31.13; and 40 CFR96.54 (b) and

(d). (9)

RESPONSE: Asmentioned in responseto comment #76, the Department is not authorizng the use
of overdraft accounts for compliance with this program due to enforcement concerns.

COMMENT: AtN.JA.C. 7:27-31.17(f), the Department needsto revisethis provision to follow the
first in, first out order of deductions st forth in 40 CFR 96.54 (c)(2). That order of deduction
distinguishes between all owances all ocated to the account andthose transferred to the account. (9)

RESPONSE: The current provision at (f) more generally describes the*first-in, first-out” order of
deductions in the absense of a regeust from a the AAr to perform the deduction order in another
manner. The providions at 40 CFR 96.54(c)2 do describe the process with better precision.
Accordingly, the Department has addedprovisionsmodeled after EPA’ sto clarify the“first-in, first-
out” order of deductions at N.J.A.C. 7:27-31.17(f) upon adoption.

M) First, those allowances that were allocated for the contrd period directly to the account;

(i) Second, those allowances that were allocated for the control period to another acount and
subsequently transferred inthe account, in order of their date of transfer;

(iii)  Third, thoseallowancesthat wereallocated directly to the account for aprior control period;
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103.

*)

(iv) Forth, those allowancesthat were allocated for aprior control period to another account and
subsequently transferred in the account, in order of their date of transfer.

COMMENT: At N.JA.C. 7:27-31.17(g)3, the Department needs to make it clear that the opt-in
source deductionsin this provision will take place before (g)1 and (g)(2). (9)

RESPONSE:  Uponadoption, the Department hasreordered the (g)1 through 3to clarify theorder
inwhich the allowanceswill be deducted for opt-in sources, whereby the underutilization deduction
will precede the deduction of all owances to authorize the emissions of NO,.

N.J.A.C. 7:27-31.18  Compliance Certification

104.

*)

105.

*)

106.

*)

COMMENT:AtN.JA.C. 7:27-31.18(a) and (b), the compliance certificationreport needstobe sent
to both the Administrator and the Depatment by the allowance transfer deadline. (9)

RESPONSE: The Department has mede this clarification upon adoption.

COMMENT: AtN.JA.C. 7:27-31.18(c)3, thecompliancecertification needsto certifythat sufficient
allowances arein the compliance accourt after all deductions such asthose for underutilized opt-in
sources. Please see comments on 7:27-31.2 for “excess emisions.” (9)

RESPONSE: This provision requiresa statement indicating whether sufficient allowvances are held
to properly account for the budget source’'s NO, emissions during the control period. The
commenter iscorrect that such proper accounting for theemissionsdoesincludethe underutilization
deduction described at N.J.A.C. 7:27-31.17. The Degpartment isdarifying this provision by adding
the phrase * purusant to the provisions of N.J.A.C. 7:27-31.17" to this provision upon adoption for
clarification.

COMMENT:AtN.JA.C. 7:27-31.18(e), theDepartment should revise this provision to providefor
review and adjustments by the Administrator, as well as the Department. (9)

RESPONSE: The Department has amended this provision in order to allow adjustments per the
NATS Administrator so that it may correct any errors it may encounter.

N.J.A.C. 7:27-31.19 Excess Emissions

107.

108.

COMMENT: According to 40 CFR part 96, each ton of excess emissions represents a separate
violation. This section needs to include such language. (9)

RESPONSE: This provision is expressedat N.J.A.C. 7:27A-3.10(m)31.

COMMENT: The commenter reiteratesits recommendation for the use of overdraft accounts tobe
addressesin this section. (9)
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RESPONSE: As mentioned in response to comments #76 and #101, the Department is not
authorizing the use of overdraft accounts for compliance with this program due to enforcement
concerns.

N.J.A.C. 7:27-31.22  Compliance Supplement Pool

109.

110.

*)

111

COMMENT: Therulesgoverning the useof the compliance supplement pool should be revised so
that cleaner-burning dispatchable facilities with shortfalls resulting from increases in usage are
eligible to apply for these allowances under the “ demonstration of need” provision. (8)

RESPONSE: The purpose of the Compliance Supplement Pool isto provide alimited amount of
allowancesfor early reductions and for demonstrationof need. Thisnew section providesfor such.
First by allowingNew Jersey budget sourcesto turn in certain banked allowances and, effectively,
exchange themfor compliance supplement pool allowancesasan EPA-approved early reduction-like
procedure. If there are any allowances remaining in the pool after this procedure occurs, then any
remaining allowances would be allocated to any approved source that had requested compliance
supplement pool alowances on a demondration of need. Any source, including any “cleaner-
burning dispatchable” source, may apply to the Department to receive allowances from the pool
pursuant to N.J.A.C. 7:27-31.22(b)6.

COMMENT: N.JA.C. 7:27-31.22 refers to 1,479 alowances in New Jersey’s compliance
supplement pool. Asareminder, the Department may have to revisethe Trading Program Budget
numbers, including the compliance supplement pool number, depending on the resolution of errors
in EPA’s Final State Budgets publishedin the Technical Amendment on May 14, 1999. (9)

RESPONSE: At thetimethe Department proposed these new rules it was understood that thefigure
USEPA published in the Federal Register on May 14, 1999, was the final figurefor New Jersey's
compliance supplement pool (that is 1,479 allowances), because the USEPA had already corrected
thefigurefrom 1,722 allowances as publishedin the Federal Register on October 27, 1998. Itisfor
thisreason, the Department proposed thisfigurein absoluteterms. Sincethe Department now knows
that the size of New Jersey’s compliance supplement pool has changed upon further action by
USEPA, the Department has amendedthe provisionsat N.J.A.C. 7:27-31.22(a) , (b)2, and (b)3 upon
adoption. On March 2, 2000, the USEPA changed New Jersey’ s compliance supplement pool to
1,550 allowances (See 65 FR 11228, 3/2/2000). The Department has changed the provisions at
N.JA.C. 7:27-31.22 that reference the si ze of the compliance supplement pool to reflect thisfigure.
New language at subsection (a) would automatically change the size of New Jersey’s compliance
supplement pool from 1,550 all owances to whatever number EPA publishes, if it publishesafigure
different from 1,550 allowances before the Department allocates the pool. The provisions at
paragraphs (b)2-3 are changed to refer to the total number of allowances in the compliance
supplement pool in ageneral manner rather than the absolute figure of 1,550 allowances.

COMMENT: According to 40 CFR 51.1210only reductionsmadein the 2000, 2001 and 2002 control
periodsareeligibleto count asearly reductions Thisalso appliesto OT C banked allowanceswhich
will be carried over into the NO, Budget Trading program as early reduction credits from the
Compliance Supplement Pool. Therefore, New Jersey shouldreviseN.J A.C. 7:27-31.22(b)1toread
asfollows:

61



Thisad option has been filked with the Offce of Adminidrative Law, which will edit it before publishing it in the New Jersey
Register. Please referto the August 21,2000, New Jersey Register forthe official text of the ado ption.

*)

112.

*)

113.

(*)

“The Department shall determine the number of banked allowances from
2000, 2001, and 2002 vintage OTC control periods, held in New Jersey
compliance accounts as of April 1, 2003; "(9)

RESPONSE: At thetime the Department proposed these new rules, it was under theimpression that
any banked OTC NO, Budget allowance (not just those of vintage years 2000 through 2002) were
validfor the purposes of the compliance supplement pool based on the preambleto the NO, SIP Call
as published in the Federal Register on October 27, 1998. Since USEPA is clarifying its position
on the acceptability of banked OTC NO, Budget allowances in thiscomment, the Department is
amending therule at N.J.A.C. 7:27-31.22(b)1 through 3 to conform withthe intent of the NO, SIP
Call using language similar to that suggested by the commenter.

COMMENT: For the same reason asin the previous canment, the definition of A, in theformua
at N.JA.C. 7:27-31.22(b)3 needs to be revised to include only 2000, 2001 and 2002 vintage OTC
alowances. (9)

RESPONSE: The Department has made this clarification. THE Department has similarly clarified

the definition of A in the foomula at N.JA.C. 7:27-31.22(b)3 and in the text at N.J.A.C. 7:27-
31.22(b)2.

COMMENT: At N.JA.C. 7:27-31.22(b)5, the typographical error “retite” shoud be corrected to
“retire.” (9)

RESPONSE: The Department has made this correction upon adoption.

N.J.A.C. 7:27A-3.10 Civil and administrative penalties

114.

COMMENT: In the preamble to the proposed amendments, the Department identifies proposed
changesto the penalties. While Genco applauds the clarity, we are concerned that the surrender of
three allowancesfor oneton of over-emission could strain the greatly reduced budget. Makingevery
day of the ozone season a violation due to a singleton of emission for which an allowanceis not
surrendered is excessive and unreasonable. The number of violations should reflect only the days
for which all emissions can’t be accounted for through allowance surrender. Following is an
example of this strategy.

150 = Available NO, allowances at "true-up"
160 = Tons of actual ozone season NO, emissions
September 19 = Last day onwhich all NO, emissionsare fully accounted withNO,

allowances

11 (September 20 - September 30) if emissions occurred on every
day (A fewer number wanted reallts if emissions occurred on
fewer days.) plus 10 (the number of unavailable allowances). (2)

No. of violations

RESPONSE: Thesurrender of threeallowancesfor each allowanceof shortfall pursuanttoN.J.A.C.
7:27-31.19isthe one consistent penalty applied throughout the OTC States participatinginthe NO,
Budget Program. The monetary civil administrative pendty prescribed at N.J.A.C. 7:27A-3 isin
addition to the three for one allowance penalty deduction.
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115.

116.

In the civil administrative penalty, the amount of the penalty is dependent upon the number of tons
of shortfall, confined by the number of days of violation. Inthe commenters example, thereis an
allowance shortfall of 10 tons. In such a case, the base penalty would be $20,000. In this case, the
statuary penalty cap of 10,000 per day would only comeinto play if the owner of the source could
show, to the satisfaction of the Department, that the number of days of violation for the 10 ton
shortfall was one day and not the entire ozone season.

COMMENT: The proposed amendments to N.J.A.C. 7:27A-3.10(m)31 esteblish penaltiesfor a
source’ sfailure, by the allowance transfer deadline, to hold allowances in its compliance account
sufficient to cover its 0zone season NO, emissions. The maximum penalty depends on (i) whether
theviolationisafirst, second, third or subsequent offense, and (ii) the number of daysfor whichthe
violation persisted. The violation is apparently presumed to persist for 153 days unless the
authorized account representative can prove that theviolation persisted for alesser number of days.

The commenter would appreciate clarification of what would be sufficient proof of the number of
daysof violation, and offersthefollowing example: A budget sourceemits 1,000 tonsof NO, during
the ozone season. Thesourceinitially has 200 allowancesallocatedto its compliance account. After
the ozone season ends, but before the allowance transfer deadline, an addtional 790 allowancesare
transferred to the source’'s compliance account. As a result, the budget source has only 990
allowances for 1,000 tons of emissions. Records of the budget source’ s NO, emissions show that
it emitted its 990th ton of NO, on September 28. Assuming that the records of NO, emissions ae
satisfactory to the Department, would production of those records be sufficient to show that the
violation persisted for only three days? If not, how would the authorized account repr esentative go
about proving how many days the violation continued? (11)

RESPONSE: Like the examplein the previous comment, this example is one where thereis aten
allowance shortfall in holding the proper number of allowances, assuming that the 990 allowances
in the compliance account are valid for use during thecontrol period and that these allowances are
not subject to any progressive flow cortrol ratios upon use. The base penalty amount is $20,000.
In this example, the Department would assess this penalty for the ten allowance shortfall. The
production of records showingthat the ten allowance shortfall occurred on three daysrather thanthe
whol e control period would not change the penalty amount because the acceptance of such records
by the Department would only affect a base penalty of $30,000 or more for a first offense level
violation. In certain cases, the Department would accept a determination of the number of days of
violation in a manner similar to the one illudrated in the example above. The Department’s
acceptance of such a determination would be predicated upon the quality of the information
provided.

COMMENT: The Department’s proposed cal culated penalty amount, based on the severity of the
allowance shortfall, islimited by a statutory maximum penalty limit of $10,000 per day for the first
offense level, $25,000 per day for the second offense level and $50,000 per day for the third and
each subsequent offense levels. Using the Department’ s penalty structure for afirst level offense,
the statutory limit of $10,000 per day (for each day of a 153-day azone season) is approached when
the shortfall reaches 90 tons. Thisamount is excessive given the condtionsinherentintherulethat
could lead a budget source to be in violation

First, the uncertainties in the proposed allocationfor the Y ears 2000-2002 deprive abudget source

of any clear knowledge of itscompliance position until the very last month of the year, when the
Department actually determinesand distributes allowances. A budget source intendingto comply
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may suddenly discover that it has an allowance shortfall due to reasons beyond its knowledge or
control. Thisislikely inayear inwhich many claims aremade against the Incentive or New Source
Reserves. Once the budget source discovers this shortfall, the rule gives the source ane month in
whichto find and purchase the allowancesit needsto reconcilethisshartfall. Thisone-month period
falls at the end of the year, when the risk that no allowances may be availableis at its highest. A
budget source may thereforeincur asubstantial penalty for aviolationit could not faresee and could
not prevent.

Second, as currently proposed, thepenalty schedule will disproportionately influence the cost of an
allowance. For example, if one company holding excess allowances knowsthat another company
faces a substartial penalty, the company with the excess emissions could vastly inflate the selling
price of its allowances.

Although the commenter is well aware of the importance of complying with the NO, Budget Rule,
we find the proposed penalty schedule unreasonable and obliviousto contingenciesinherent in the
rule, which could subject a budget sourceto substantial fines for reasons beyond the control of the
source. Additionally, we strongly urge the Department to make the penalty schedule much more
reasonable, and consider mitigating factors such as failure of control apparatus; unforeseen but
necessary fuel changes; increased run-time due to nud ear or other base-load generation outagesand
other unpredictabl e occurrences which have happened in the past. The redress may be captured by
consideration for ageneration source which has demonstrated "All reasonable efforts’ to meet the
intent of the regulation; but, because of an unforeseen operational scenario, could not meet its
allowancetarget. (7)

RESPONSE: The Department believes the penalty provisions are more reasonable than the
commenter suggests. Inthe commenter’ s example where there is a 90 allowance shortfall, the base
penalty amount would be $1,560,000 ($2,000 x 10 + $4,000 x 10 + $10,000x 30 + $30,000 x 40)
In this example, the statutory maximumpenalty is $1,530,000, unless the Department accepts proof
that the number of days of violation was less than 153 days, in which case the assessed pendty
would be alesser amount.

A shortfall of lessthan 90 allowances can belimited by the statutory maximum penalty if the owner
or operator of the source provesthat theperiod of violation waslessthan the 153 days of the control
period as indicated in the examples presentedin the two preceding comments.

Regardingthe commenter’ sconcern about the uncertainty of how many allowanceswill be allocated
to an account until one month before theallowance transfer deadline, the Department offersthefact
that the vast mgjority of allowancesare allocated before the control period begns and only asmall
portion is held in reserve until after the control period ends and before the allowance transfer
deadline. Thisdoesnot precludethe AAR frommaking other arrangementsto guarantee compliance
beforethe Department allocates thereserves after the control period. The Department’ s alocation
methodol ogy aff ordstheauthorized account representativesof budget sourcesampl e opportunity for
compliance.

Regarding the commenter’s concern about price gouging, the example offered might be a valid
concernonly if there was one or few entitiesthat could offer tosell allowances. However, based on
the experience of Acid Rainand NO, Budget cap and trade programs to date and based on the fact
that allowances in the multi-state NO, Budget program are allocated to hundreds of entities, this
situation is extremely unlikely. Inthe commenter’ sexample, the buyer would almost certainly be
able to find another seller who would offer a competitive sales price.
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Finaly, the Department believesthat the penaltiesfor failingto complywiththefundamental aspect
of the program are reasonable The amount of the penalty increases as the magnitude of the
allowance shortfall increases. The smallest shortfall (one allowance) would only carry a $2,000
penalty. Very largeshortfalswill carry heavy monetary penalties capped by the statutory maximum
civil administrative penalties. Thissuccess dof thisprogram in reducing NO, emissionsisakey part
of the both Department’ s plan for ozoneattainment for New Jersey and the air quality in the region.
The pendlti esfor violation of thisimportant program are weighted appropriatel y.

Other Comments

117.

COMMENT: The Department should clarify if the provisions of 40CFR 96.6(f), “liability” and 40
CFR 96.7 “Computation of time” are addressed by other State regulations. (9)

RESPONSE: The provision of 40 CFR 96.6(f)1-2 isaddressed in N.JA.C. 7:27A-3.1 et seq. The
provision of 40 CFR 96.6(f)3 is not applicable in New Jersey because permits issued by the
Department do not authorize the Department to excuse the requirements of this subchapter or any
other requirement under the Air Pollution Control Act. The provisions of 40 CFR 96.6(f)4-6 are
generallyaddressed by N.J.A.C. 7:27-31.3(a) and specifical ly addressed throughout therequirements
at N.J.A.C. 7:27-31. Theaefore, the provisions at 40 CFR 96.7 do not need to becodified further.

Agency I nitiated Changes

AtN.JA.C. 7:27-31.2, in the definition of “authorized account representative,” the Department has
removed the word “as’ as agrammatical correction.

At N.JA.C. 7:27-31.2, in the definition of “continuous emissions monitoring system,” the
Department is removingthe extra“s’ in the word “emissions.”

AtN.JA.C. 7:27-31.2, inthedefinition of “ Electricgeneration unit” the Department is changing the
way it expressesthe 15 M egawatt threshold to be consistent with the language at 40 CFR 96.4(a)(1).

At N.JA.C. 7:27-31.2, 31.3(g), 31.13(e), and 31.21(b), the Department has reflected the name
change of the USEPA Acid Rain Division to the USEPA Clean Air Markets Division, which
occurred on November 15, 1999.

At N.JA.C. 7:27-31.3(e), the Department is limiting the extent that allowancesin the attainment
reserve can be used in amanner that would prevent the total NO, emissionsfrom the State to exceed
what the Department has committed to in the NO, SIP Call submission to USEPA under 40 CFR
51.121.

AtN.JA.C. 7:27-31.3(e), the Department is clarifying the second sentence regarding the all ocation
of allowances for the phase of the program beginning in the year 2003,

AtN.JA.C. 7:27-31.4(n), theDepartment is changing the phrase “the Administrator of the NATS’
to the defined term “the NATS Administrator.”

At N.JA.C. 7:27-31.7(e)4iii(2), the Department is removing the extraneous equation that was

inadvertently left in this provision when proposed. N.J.A.C. 7:27-31.7(e)4iii was proposed for
changed so that no equation was referenced, but the equation was left in the provision. The
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Department is removing the equation upon adoption because the equati on is no longer referenced
by any provision of therule.

At N.JA.C. 7:27-31.7(1), the Department is amending the date by which the 2003 allowances will
be allocated: from September 30, 1999 (which has already past), to the operative date of this
rulemaking. Also, the Department iscorrecting the spelling of the company “Conectiv” within the
alocation table.

At N.JA.C. 7:.27-31.8(c), the Department isamending the provisionrelating to who is eligibleto
claimincentive allowancesfor energy efficiency projects that reduce electricity use. Specificaly,
the Department is amending the condition that the claimant must purchase its eectricity from a
company that owns a NOx Budget source. This provisions was put in place before electricity
restructuring occurred in New Jersey, when traditional utilities were the only companies that sold
electricity to customers. On February 9, 1999, the Electric Discount and Energy Competition Act
was passed allowing companies other thanthe traditional utilitiesto sell electricity to consumersin
New Jersey. By amendingthisprovision, any person may claim incenti ve allowancesif it purchases
its electricity from an € ectricity supplier licenced in New Jersey.

AtN.JA.C. 7:27-31.12(p), theDepartment is changingthe phrase “ the Administrator of the NATS”
to the defined term “the NATS Administrator.”

AtN.J.A.C. 7:27-13, the Department i sreordering the provisions so that subsections (a) through (f)
relate to general information about the NOx Allowance Tracking System (NATS), subsections (g)
through (K) containprovisionsrelated to aut horized account representatives, subsections (1) through
(o) relateto Compliance account provisions, and subsections(p) through (r) relateto general account
provisions. The following table illustrates the changes in location of these provisions:

Old Location New Location
(@) - (b) (@) - (b)
(©) (d)

(d) ()

(€) (€)

(f) (Reserved.) | -

(9) (9)

(h) ()

(i) (m)

() (©)

(k) ()

() (h)

(m) (i)

(n) (k)
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(0) (n)

(p) ()

(9 - () (9 - ()

- (0) (new provision)

At N.JA.C. 7:27-31.13(n), the Department is changing the word “section” to “ subchapter.”
AtN.JA.C.7:27-31.14(K)2i(2), 31.14(m),(n), and (0), the Department corrected punctuation errors.

AtN.JA.C. 7:27-31.14(k), (1), (0), (p), (9), (s), and (w), theDepartment isinserting verbal cues that
exist in the federal provisons from which these subsections were modeled. These clauses are
located at the beginning of each provision and help the reader determine the topic of each of the
provisions more quickly than if the clauses were omitted.

AtN.JA.C. 7:27-31.17(c), theDepartment is adding the missingword “NETS” where referringto
the NETS Administrator

AtN.JA.C. 7:27-31.18(c), the Department has clarified that aform existsfor theannual compliance
certification and a webpage address by which the form can be obtained.

AtN.J.A.C.7:27-31.18(c)6, theDepartment has atered the required cer tification language that must
accompany acompliancecertification report. These reports have been devel opedfor use acrossall
states participating in the NO, Budget Program and contain a certification gatement generic for all
statesrather thanthe New Jersey specific certificationlanguage specifiedat N.J.A.C. 7:27-1.39. The
Department has therefore altered the required language so that the use of the certification language
on the compliancecertification form doesnot pose any potential violation relatingto the use of such
certification statement.

Throughout the text of the rule language, the Department has corrected punctuations and related
items of formatting.

Federal Standards Analysis

Executive Order 27 (1994) and N.J.S.A. 52:14B-1 etseq. (P.L .1995,¢.65) require State agencieswhich adopt,
readopt, or amend any rule or regulation, to provide a comparison with Federal law, and to provide further
discussion and analysis (including cost-benefit analysis) if the standards or requirements imposed by the
agency exceed standards or requirements imposed by Federal law. The Department has reviewed the
standardsand requirements of theadopted amendmentsand newrule, and compared them with thestandards
and requirements imposed by the CAA and USEPA SIP Call (40 CFR 51.121 and 40 CFR 96). The
Department hasfound that the adopted amendments do not exceed the requirementsimposed by Federal law.
As explained in the summary in the proposal of these amendment, most of the amendments are being
proposed to align the provisionsof the NO, Budget Program ruleswith the Federal requirements. The other
amendments do not affect the consistency of this program with Federa requirements. Accordingly,
Executive Order 27 (1994) and N.J.S.A. 52:14B-1 et seq. (P.L.1995,¢.65) do notrequireany further analysis.
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Full text of the adoption follows (del etionsindicated in brackets with asterisks* [thus] * ; additionsindicated
in boldface with asterisks*thus*):

7:27-31.1 Purpose and scope

This subchapter establishesaNO, Budget Programin New Jersey which, beginningin 1999, limits
emissionsfrom stationary sourcesof NO,. It setsforth requirementsfor the monitaring, recordkeeping, and
reporting of NO, emissions and for certification of compliance with this program. It makes available a
trading mechanism, which allows intrastate trading as well as interstate trading. Inorder to support the
trading mechanism, this subchapter establishesrules and procedures for the allocation of the tradeabl e units
(that is, allowances); the transfer, use, and retirement of the allowances; and the tracking of the allowances.
The NO, Budget Program set forth in this subchapter is intended to confirm with and meet USEPA’s NO,
Budget rules at 40 CFR 96 and mests USEPA’ srequirementsat 40 CFR 51.121 for mitigating the interstate
transport of both ozone and nitrogen oxides, a precursor to the formation of ground-level ozone.

7:27-31.2 Definitions

Thefollowingwords, terms, and abbreviationsused in this subchapter have the foll owing meanings,
unless the context clearly indicates otherwise:

“Account certificate of representation” means the completed and signed submission required by N.J.A.C.
7:27-31.13for certifying the designation of aNO, authorized account representativefor aNO, Budget source
or agroup of identified NO, Budget sources who is authorized to represent the owners and operators of such
NO, Budget source or sources with regard to matters unde this subchapter.

*“ Acid Rain emissionslimitation” meanstheterm asdefined at 40 CFR 72.2, which isalimitation on
emissions of sulfur dioxide or nitrogen oxides under the Acid Rain Program under TitlelV of the
Clean Air Act.*

** Administrator” means the Administrator of the United States Environmental Protection Agency
or the Administrator’s duly authorized repr esentative.*

“Allowancetransfer deadline” meansthe deadline by whichan allowancetransfer request may be submitted
to the NATS Administrator to effect an allowance transfer for the purpose of meeting the requirement of
N.JA.C. 7:27-31.3(i) for the year’s contrd period. For each year from 1999 through 2002 thisdeadline
shall be midnight December 31. For the year 2003 and eachyear thereafter this deadline shall be midnight
November 30; except that for the year 2003 and each yea thereafter, if November 30 isnot a business day,
then the deadline shall be midnight of the first business day after Novermber 30.
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“ Authorized account representative (AAR)” means the responsible individual designated in writing by the

person who holds an account. This individual (or his or her alternate) is the sole person who has the

authority, on behalf of the account, to*[submit]* *:*

*1 Submit* allowance transfer requests tothe NATS Administrator *[, and to as certify]* *;*

*2. Certify* and submit*information required in this subchapter,including* reportsto the NATS
and the NETS *; and*

*3 With respect to a budget source, to represent and legally bind each owner and operator in
maitters pertaining to the NO, Budget Program®*.

“Basebudget” or * base emission budget” meansthe emissions budget for each control period* aspr escribed

by the USEPA at 40 CFR 51.121, or* that has been developed by applying the emission limits, jointly

agreed to by the jurisdictions who are signatories of the OTC MOU, to the baseline sources baseline

emissions*, whichever isless*. Thisterm when used in respect to:

1 A specific *[OTR]* jurisdiction, is the emission budget so estaldished for that jurisdiction; and

2. The *[OTR]* *interstate trading program* as awhole, is the sum of the emission budgets so
established for al jurisdictions in the region.

“Baseline source” means a source which is one of the following and which operated during the May 1
through September 30 period in 1990:

1 A fossil fuel fired boiler or *other* indirect heat exchanger with a maximum rated heat input
capacity of at least 250 MMBtu per hour; or
2. An electric generating unit with arated output of at least 15 MW.

“Budget source” means any of the following sources*[located in the OTR]*:

1 A fossil fuel fired indirect heat exchanger with amaximum rated heat input capacity of at least 250
MM Btu per hour;

2. An electric generating unit with a rated output of at least 15 MW; or

3. Any source that has been approved as an opt-in source.

*“Combustion unit” means a sour ce oper ation or item of equipment which combusts fuel.*

*“ Commencecommer cial operation” means,with regard to asour cethat servesan electricgener ator,
to have begun to produce steam, gas, or other heated medium used to gener ate electricity for sale or
use, including test generation. For a sourcethat isabudget sour ce on thedate of commencement of
commercial operation, the date such production begins shall remain the source's date of
commencement of commer cial ope ation even if the sour ceis subsequently modified, r econstructed,
or repower ed. For asourcethat isnot abudget sour ce on the date the sour cecommences commer cial
operation, the date the source becomes a budget source shall be the date of commencement of
commer cial operation, for the purposes of this subchapter.*

*“ Commence operation” means to have begun any mechanica, chemical, or electronic process,
including, with regard to a sour ce, start-up of asource’' s combustion chambe. For asourcethat is
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abudget sour ce on the date of commencement of operation, such date shall remain the source' sdate
of commencement of operation even if the source is subsequently modified, reconstructed, or
repowered. For asourcethat isnot a budget sour ceon the date of commencement of oper ation, the
datethesour ce becomesabudget sour ceshall bethe sour ce' sdate of commencement of oper ation, for
the purposes of this subchapter.*

**Common _stack” means a single flue through which emissions from two or more source are
exhausted.*

“Continuous emission* [s]* monitoring system” means a system of equipmert that samples, analyzes, and
determines, on a continuous basis (at least once every 15 minutes), for a given source or group of sources,
mass emissions of one or more air contaminants per time period and per heat input, and that records the
results in order to provide a permanent record of such data. The following are component parts of a
continuous emissions monitoring system required under this subchapter:

1 Nitrogen oxides pollutant concentration monitor;

2. Diluent gas monitor (oxygenor carbon dioxide) , when use of such monitor isrequired by N.J.A.C.
7:27-31.14;

3. Flow monitaring systens (flue gas flow or fuel flow);

4. A continuous moisture monitor, when use of such monitor is required by NJ.A.C. 7:27-31.14; and

5. A data acquisition and handling system.

“Dataacquisition and handling system’ or “DAHS” meansthat component of theCEMS, or other emissions
monitoring system approved for use under N.JA.C. 7:27-31.14 through 31.16, designed to interpret and
convertindividual output signalsfrompollutant concentration monitors, flow monitors, diluent gasmonitors,
and other component parts of the monitoring system to produce a continuous record of the measured
parameters in the measurement units required by N.J.A.C. 7:27-14.

“Electric gererating unit” means any fossil fuel fired combustion unit *that serves an electric generator
having a nameplate capacity* of 15 MW *[capacity]* or greater which provides electricity for sale or use.
*[This term doesnot include awaste-to-electricity unit.]*

*[* Excess emissions’ means emissions of NO, reported by a budget source duringa control period which,
asof thealowancetransfer deadlinefoll owingthe control period, are greater than the emissionsvalue of the
allowances inthe budget source’ s compliance account.]*

*“Facility” means the combination of all structures, buildings, equipment, storage tanks, source
oper ations, and other oper ationslocated on oneor mor e contiguousor adj acent properties, which are
under common contr ol of the same person or persons.*
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“Fossil fuel fired” meansfueled by *[at least 51]* *greater than 50* percent fossil fuel on an annual heat
input basis.

*“Maximum potential hourly heat input” means an hourly heat input used for reporting pur poss
when a sour ce lacks certified monitorsto report heat input. If theintension isto use appendix D of
40 CER 75toreport heat input, thisvalue should be calculated, in accor dance with 40 CFR 75, using
the maximum fuel flow rate and the maximum gross calorificvalue. If theintension isto use a flow
monitor and adiluent gasmonitor, thisvalueshould bereported, in accordancewith 40 CFR 75.using
the maximum potential flowr ate and either the maximum carbon dioxide concentration (in per cent
CQO,) or the minimum oxygen concentration (in percent O,).*

**Maximum potential NO, emission rate” means the emission rate of NO, (in pounds per MM Btu)
calculated in accordancewith section 3 of appendix F of 40 CER 75, usingthemaximum potential NO

concentration as defined in section 2 of appendix A of 40 CFR 75, and either the maximum oxygen
concentration (in per cent O2) or the minimum car bon dioxide concentration (in percent CO,), under
all operating conditions of the sour ce except for start up, shutdown, and upsets.*

“NATS Administrator” means the agency which is authorized, by New Jersey and the other jurisdictions
implementing the NO, Budget Program, to administer and operate the NATS. *At the request of the
member jurisdictions of the OTC, theUnited StatesEnvironmentd Protection Agency’s Clean Air
Markets Division, formerly the Acid Rain Division, has agreed to serve asthe NATSAdministrator
for_the purposes of the OTC NO, Budget Program during the years 1999 through 2002. The
Administrator of USEPA, or its designee, is the NATS Administrator for the purposes of the NO

Budget Program pursuant to 40 CFR 51 and 40 CFR 96 during the years 2003 and beyond. As of
September 29, 2000, the USEPA Clean Air Markets Division, formerly the Acid Rain Divison, has
been designated by USEPA to bethe NATS Administrator.*

“NETS Administrator” means the agency which is authorized, by New Jersey and the other jurisdictions
implementing the NO, Budget Program, to administer and operate the NETS. *At the request of the
member jurisdictions of the OTC, the United States Environmental Protection Agency’s Clean Air
MarketsDivision, formerly the Acid Rain Division, has agreed to serve asthe NETS Administrator
for_the purposes of the OTC NO, Budget Program during the years 1999 through 2002. The
Administrator of USEPA, or its designee, is the NETS Administrator for the purposes of the NO
Budget Program pursuant to 40 CFR 51 and 40 CER 96 during the years 2003 and beyond. As of
September 29, 2000, the USEPA Clean Air Markets Division, formerly the Acid Rain Division, has
been designated by the USEPA to bethe NETS Administrator.*

“New budget source” means, in respect to provisions of N.J.A.C. 7:27-31.7, Annual allowanceallocation,

a budget source that, as of May 1 of the then current year, meets all of the following three criteria:

1.-2. (Nochange)

3. For each of the years 1999 through 2002, has not yet operated for twofull May 1 through September
30 periods, and for the each of the years 2003 and thereafter, has not commenced operationin order
to be alocated allowances pursuant to N.J.A.C. 7:27-31.7(]) or (d)3 and 4.
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“Opt-insource” means astationary source which has been opted*[in]* *into* the NO, Budget Program *|.
If thesourceislocated in New Jersey, thissourceshall have been approved|* pursuanttoN.J.A.C. 7:27-31.4,
Opt in provisions. *[If the source is located in another jurisdiction in the OTR, this source shall been
approved pursuant to the equivalent requirements established in that jurisdiction]*

**Owner” means any of the following pe sons:

1. Any holder of any portion of thelegal or equitabletitlein a source;
2. Any holder of aleasehold interest in a source;
3. Any purchaser of power from a source under a life-of-the-unit, firm power contractual

arrangement. However , unlessexpr essly provided for in aleasehold agreement, thisterm shall
not include a passive lessor, ar_a person who has an equitable interest through such lessor,
whose rental payments are not based, either directly or indirectly, upon the revenues or
income from the sour ce; or

4, With respect to any general account, any per son who has an owner ship interest with respect
totheNO, allowancesheldin thegenerd account andwhoissubject tothebinding agreement
for the NO, authorized account representativeto represent that person’s owner ship interest
with respect to NO, allowances.*

*“Person” means an _individual, public or private corporation, company, international entity,
institution, county, municipality, state, inter state body, the United States of America, or any agency,
board, commission, employee, agent, officer, or political subdivision of astate, aninterstate body, or
the United States of America.*

“Serial number” means, whenreferringto NO, all owances, the uniqueidentification number assignedto each
NO, allowance by the NATS Administrator.

“Ton” means 2,000 pounds.

*“Unit operating day” means a calendar day in which a sour ce combusts any fuel.*

*" Unit operating hour” means any hour or fraction of an hour during which a sour ce combusts any
fuel.*
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(f)
)
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3 Applicability and general provisions

(No change.)

Eachjurisdictioninthe OTR which isimplementing the NO, Budget Programis establishing abase
emission budget for the control period in each year, commencing with theyear 1999. The base
emission budget for New Jersey is as follows:

1. 17,340 tons of NO, for the years 1999, 2000, 2001, and 2002; and

2. 13,022 tons of NO, for the year 2003 and each year thereafter, unless the USEPA revises
the number of dlowancesthat could be allocated to budget sourcesin New Jersey pursuant
t0 40 CFR 51.121 to an amount less than 13,022 tons. In such case, the number of tons shall
be equal to the number of allowances that USEPA assigns to New Jersey goplicable to
budget sources .

(No change.)

Intheyears 1999 through 2002, the Department shall allocate all the all owancescomprising the base
emission budget for New Jersey in accordance with N.JA.C. 7:27-317, Annua allowance
alocation. Inthe year 2003 and each year thereafter, the Department shall *[first]* *allocate no
mor e than 8,200 allowances and shall* reserve *[4,822 of]* the *remaining* allowancesin the
base emission budget for New Jersey *[, by transferring them into the atainment reserve account
held by the Department, and shall then allocate the remainder of the allowancesin the base budget
(that is, 8,200 alowances)]* *, in accordancewith N.J.A.C. 7:27-31.7*. In the judgement of the
Commissioner, the Department shall only either retire an allowance deposited in the attainment
reserve or useit for any other purposewhich would contribute toward the attainment or maintenance
of the National Ambient Air Quality Standard for ozonein New Jersey. If the Department intends
to use any allowance in the atainment reserve account for any purpose other than retirement, the
Department shall publish anotice in the New Jersey Register. Thisnotice shall provide the public
an opportunity for comment regarding theintended use. This public comment period shall beat | east
30 days from publication of the notice. *1n no case shall the Department use any alowancein
the attainment r eserve account for any purpose other than retirement if the use would cause

the total State NO, emissions to exceed the level committed to by the Department in its SIP
Submission to USEPA under 40 CFR 51121 *

(No change.)

Pursuant to N.J.A.C. 7:27-31.16(c), the owner or operator of each budget source located in New
Jersey shall monitor the emissions of each budget source in accordance to the monitoring plan
approved by the Department pursuant toN.J.A.C. 7:27-31.14, Emissions monitoring, and report the
source’ sactual NO, emissions during that year’ scontrol periodtothe NETS Administrator.*[At the
request of the member jurisdictions of the OTC, the United States Environmental Protection
Agency’sAcid Rain Division has agreed to serve as the NETS Administrator.]* Correspondence
for NETS Administrator shall be addressed asfollows:

73



Thisad option has been filked with the Offce of Adminidrative Law, which will edit it before publishing it in the New Jersey
Register. Please referto the August 21,2000, New Jersey Register forthe official text of the ado ption.

(h)

ATTN: NOX BUDGET PROGRAM

United States Environmental Protection Agency

*[Acid Rain Division]* *Clean Air Markets Division* - Mail Code 6204J
401 M Street SW

Washington, DC 20460

(No change.)

In the year 1999 and in each year thereafter, the owner or operator of a budget source shall ensure
that, by the allowance transfer deadline, the allowances which are held for the budget sourcein a
compliance account and which arevalid for use in the current year are equal to or greater than the
allowances to be deducted from the account pursuant to N.JA.C. 7:27-31.17, End-of-season
reconciliation. *[ The number of allowances tobe deducted is equal to the total number of tonsNO,
actually emitted from the budget source during that year’ s control period as reported pursuant to (g)
above]* An owner or operator who fails to comply with this requirement is subject to the excess
emission deduction provisions at N.JA.C. 7:27-31.19 and to the civil administrative penalties
provisionsat N.JA.C. 7:27A-3.10.

() - (k) (No change.)

()

Allowances are valid only for the purposes of meeting the requirements of this subchapter and
cannot be used to authorize the exceedance of the limitations of a permit or of anothe applicable
rule or regulation. *This provision does not prohibit the use of allowances that are issued
through this subchapter for the purpose of complying with the provisions of another Statés

rulesimplementing either the OTC MOU or the USEPA SIP Call at 40 CFR 51.121.*

(m) - (o) (No change.)

7:27-31.4 Opt-in provisions

(@

(b)
(©

(d)

An owner or operator of a stationary source, that *vents all of its NO, emissionsto one or more
stacks and* isneither afossil fuel fired indirect heat exchange with a maximum rated heat input
capacity of at least 250M M Btu per hour nor an el ectricgeneratingunit witharated output of at | east
15 MW, may request approval fromthe Department to opt the sourceinto the NO, Budget Program
in accordance with the provisions of this sedion.

(No change.)
An application submitted pursuant to (b) above shall include the following information:
1.-3. (Nochange)

4. An emission monitoring plan for the source operation consistent with the requirements at
N.JA.C. 7:27-31.14;

5.-6. (Nochange)

(No change.)
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(€)

The Department shall not approve an appication for anopt-in if:
1 The applicant fails to:
i. (No change.)
ii. Proposein the monitoring plan amethodfor quantifying emissionsfromthe source
of sufficient accuracy and reliability on which to base determination of the source’s

compliance each year withN.J.A.C. 7:27-31.3(i); *[or]*

2. The proposed opt-in source is not atype of source for which an emissionsmonitoring plan
consistent with the requirements at N.J.A.C. 7:27-31.14 can be developed *[.]* *; or*

*3. The proposed opt-in sourceis not operating, is shutdown, or had previously been a

budget source.*

(f) - (m) (No change.)

(n)

(0)

*(p)

Each year, prior to December 31, the Department shall provide the following information to the
*NATS* Administrator *[of the NATS]* and to USEPA, Region II:

1.-2. (Nochange)
(No change.)

If an opt-in source is subsequently modified, such that it becomeseither a fossil fud fired

*(q)

indir ect heat exchanger with amaximum rated heat input capacity of at least 250 M M Btu per
hour or an electric generating unit with arated output of at least 15 MW, then theregulatory
status of the source shall change as of the date of the commencement of operation of the
modified source. As of that date, the sour ce shall be a budget sour ce, but no longer an opt-in
source. Within 30 days of the date, the authorized account representative shall notify in
writing the Department and the NAT S Administrator of the changein the sour ce sregulatory
status. TheNATSAdministrator shall deduct allowancesfrom thecompliance account of the
former opt-in sourcein a manner consistent with 40 CFR 96.87(b).*

Notwithstandingthe provisions of thissection, any per son who seeksto opt a sour ceinto the

NOx Budget Program so that it would become an opt-in sour cein theyear 2003 or ther eafter
shall comply with 40 CFR 96.84.*

7:27-31.7 Annual allowance alocation

(@ - (b)

(©)

(No change.)
For the years 1999, 2000, 2001, and 2002, after each control period, the Department shall allocate
alowances from the New Source Reserve, the Growth Reserve, and Incentive Allowances as
follows:

1.-2. (Nochange)
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3. TheDepartmentshall allocate allowancesto each approved claimant for theimplementation
of environmentally beneficial techniques which save or generate energy as follows:

The Department shall allocate all owancesto meet each claim which was submitted
to the Department by October 30 of the current year and which has been approved
by the Department pursuant to N.J.A.C. 7:27-31.8. The number of allowances to
be allocated shall be calculated in accordance with the following equation:

1.50
2,000

Allowances = x E

Where:

1.50= The rate, expressed in pounds per MW-hr, at which allowancesare
allocated for the implementation of environmentally beneficial techniques
that result in the saving or generation of € ectricity;

E= The amount of saved or generated el ectricity, expressed in MW-hr, in the
approved claim pursuant to N.J.A.C. 7:27-31.8; and

2,000 = The factor for converting pounds into tons;

For the years1999, 2000, and 2001, the Department shall allocate allowances from
the next year’ s base emission budget for New Jersey until all claims are met; and

For the year 2002, the number of allowances determined in (c)3i above shall
constitutea preliminary determination of the number of allowancesto beallocated
to aclaimant, and the following shall apply:

D If the sum of allowances preliminarily determined under (c)3i aboveto be
allocated to all approved clamantsislessthan or equal to the total number
of allowancesinthe Incentive Reservefor 2003, as established pursuant to
(d)2 below, then the Department shall allocate a number of allowancesto
each of the claimantsequal to that claimant’s preliminary determination.
If any allowancesremaininthe Incentive Reserve after theallowanceshave
been allocated to all claimants, these remaining allowances shall beheldin
the Incentive Reserve for use in the following year; and

2 If the sum of allowancespreliminarily determined under (¢)3i aboveto be
alocated to all approved claimantsis greater than the total number of
allowances in the Incentive Reserve for 2003, as established pursuant to
(d)2 below, then the Department shall allocate al the allowances in the
2003 Incentive Reserve and each claimant shall receive a number of
allowances equal to its prorated share determined in accordance with the
following equation:

AClaim x A

Allowances = Reserve

Total

Where;
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(d)

Acam = Thenumber of allowancespreliminarily determinedto be allocated
to the claimant, as determined in (¢)3i above;

A+ = Thesum of alowances preliminarily determined to be allocated to
each of the claimants, as determinedin (¢)3i above; and

Agecerve = The number of allowancesin the Incentive Reserve.

For the control period in the year 2003, allowances are all ocated in accordance with (1) below. For
the control period in the year 2004 and in each year theredter, the Depatment shall allocate
allowances* by submittingallocationinformationtotheNATSAdministrator* by theapplicable
alocationdeadline (that is, by April 1, 2001, for the allowancesto be all ocated for the 2004 control
period, and by the April 1 which isthree years before the beginning of each control period for each
control period thereafter). Prior tothe allocationdeadline, theDepartment shall transfer *[4,822]*
allowancesfrom New Jersey’ s baseemission budget for the control period for which allowancesare
being allocated into the attainment reserve account held by the Department *, such that 8,200
allowances remain to beallocated. If the USEPA requiresthat allowancesrepresenting less
than 8,200 tons of NO, be allocated to budget sourcesin New Jersey pursuant to 40 CFR
51.121, then no allowances shall betransferred into the attainment r eser ve account and then
all referencesto 8,200 allowancesin N.J.A.C. 7:27-31.7(d) and (e) shall bereplaced with the
USEPA budget figure* . The Department shall allocae the remaining 8,200 allowances in
accordance with the following steps:

1 Step 1: Allocationto the New Saurce/ Growth Reserve. Thefirst purpose of thisreserve
isto hold aside allowances, so that they are avail abl e for distribution after the control period
to new budget sources. The second purpose of thisreserve isto hold aside allowances for
budget sources that have low NO, emission rates so the allowances are available for
distribution after the control periodto any of these low NO, emission rates sourcesthat emit
moretons of NO, that the number of allowances allocated for the sources for the particular
control period. The Department shall allocate 820 allowances into this reserve.

2. Step 2: Allocation to the Incentive Reserve. The purpose of thisreserve is to hold aside
allowances so that they are availablefor distributionafter the control period to personswho
claim incentive allowances, based on their saving or generation of electricity through the
implementation of certain environmentallybeneficial techniquespursuanttoN.J.A.C. 7:27-
31.8. The Department shall allocate 410 allowances to this reserve.

3. Step 3: Except as provided in (j) below, this step is a preliminary determination of the
number of allowances which are to be alocated in (d)4 (Sep 4) below to each budget
sourcethat is not anew budget source or an opt-in source. Inthisstep, the Departmert shall
preliminarily determine the number of allowancesto be allocated to each budget sourcethat
isnot anew budget source or an opt4n source, in accordance with the following procedure:

i. CalculatetheaverageNO, emissionrate (ER, ., ) of the source, expressedin pounds
per MMBLtu, in accordance with the following equation:

El + E2
ER. = — © &%
NOX O H1 + H2

Where;
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El= Thetota actual NO, emissions, expressed inpounds, duringthe following
control period: of the most recent three control periods, the control period
during which the source had the greatest actual heat input;

E2= Thetotal actual NO, emissions, expressed in pounds, during the following
control period: of the most recent three control periods, the control period
during whichthe source had the second greatest actual heat input;

H1= Theheat input, expressed in MM Btu, during the following control period:
of themost recent three control periods, thecontrol period during whichthe
source had the greatest actual heat input; and

H2=  Theheat input, expressed in MM Btu, during thefollowing control period:
of themost recent three control periods, thecontrol period during whichthe
source had the second greatest actual heat input;

If the sourceisan industrial boiler or aprocess heater, the number of allowancesto
beallocated to the sourceis prdiminarily determinedin thisstep inaccordance with
the following procedure:

D If theaverage NO, emissionrate (ER,,) of the sourceascalculatedin (d)3i
above is greater than 0.20 pounds of NO, per MM Btu, then the number of
allowances to be alocated to the source is preliminarily determined in
accordance with the following equation:

0.20 H1l + H2
Allowances = X
2,000 2
Where:
0.20 = The alocation rate, expressed in pounds per MM Btu;
Hl= Theheat input, expressed in MM Btu, duringthe following

control period: of the most recent three control periods,
the control period during which the sourcehad thegreatest
actual heat input;

H2= Theheat input, expressed inMMBtu, duringthe following
control period: of themost recent three control periods,
the control period during which the source had thesecond
greatest actual heat input; and

2,000 = The factor for converting pounds into tons;

2 If the average NO, emission rate as calculatedin (d)3i aboveis not greater
than 0.20 pounds of NO, per MM Btu, then the number of allowancesto be
allocated to the source is preliminarily determined in accordance with the
following equations:

E + E
Preliminary Allowances = All"wablez Actuzl Equation 1
Where:
Enllowable = The average alowable emissions for the source, as

determined in equation 2 below; and
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E...a = The average actual emissions for the source, as determinedin

equation 3 below;
n
AER. x (H1. + H2.
R A (Hl; ) Equation 2
EAllowablc = 2 . 2 OOO
Where:
n= The number of type of fuel burned during the two greatest

heat input control periods during the last threeyears;

AER, = The lesser of 0.20 pounds per MMBtu or the lowest allowable
emission rate expressed in pounds per MM Btu for the source for
each type of fuel burned during the two greatest heat input control
periods;

H1 = Theheat input, expressed in MMBtu, for each type of fuel during
the following control period: of the most recent three control
periods, the control period during which the source had the greatest
actual heat input;

H2 = Theheat input, expressed in MMBtu, for each type of fuel during
the following control period: of the most recent three control
periods, the control period during which the source had the second
greatest actual heat input; and

2,000 = The factor for converting pounds into tons;
E B b L Equation 3
= X uation
Actual 2 2,000 a
Where:
El= The total actual NO, emissions, expressed inpounds,

during the following control period: of the most recent
three control periods, the control period during which the
source had thegreatest actual heat input;

E2 = The total actua NO, emissions, expressed in pounds,
during the following control period: of the most recent
three control periods, the control period during which the
source had the second greatest actual heat input; and

2,000 = The factor for converting pounds into tons; and

iii. If the source isutilized for the purpose of electric generation alone or for the
purpose of generation of a combination eledricity and useful heat, the number of
allowancesto be alocated to the sourceis preliminaily determined in accordance
with the following procedure:

(1) If theaverage NO, emissionrate (ER,,) of the sourceascalculatedin (d)3i
above is greater than 0.15 pounds of NO, per MMBtu, then for allocating

79



Thisad option has been filked with the Offce of Adminidrative Law, which will edit it before publishing it in the New Jersey
Register. Please referto the August 21,2000, New Jersey Register forthe official text of the ado ption.

year 2003 and 2004 allowances, the number of allowances for the source
shall be preliminarily determined in accordance with the equation at (b)4i
above, and then for dlocating the allowances for the year 2005 and each
year thereafter, the number of allowances for the source is preliminarily
determined in accordance with the foll owing equation:

(OEI + OE2) y (031 + osz)

1.50 x + 044

Allowances =

2,000

Where:

1.50 = The alocation rate, expressedin pounds per MW-hr;

OE1= Thenet electric output, expressedin MW-hr, during thefollowing
control period: of themost recent three control periods, the control
period during which the source had thegreatest actual net electric
output;

OE2= Thenet electric output, expressedin MW-hr, during thefollowing
control period: of themost recent three control periods, the control
period during which the source had the second greatest actual net
electric output;

0.44= Theallocationrate, expressedin poundsper MM Btu output, which
is approximately equivalent to the allocation rate of 1.50 pounds
per MW-hr;

OS1 = The net useful hea output, expressed in MMBtu, during the
following control period: of the most recent three control periods,
the control period during whichthe source had the greatest actual
net electric output;

OS2 = The net useful heat output, expressed in MMBtu, during the
following control period: of the most recent three control periods,
the control period during which the source had the second greatest
actual net electric output; and

2,000 = The factor for converting pounds into tons; and

2 If theaverage NO, emissionrate (ER,,.,) of the sourceascalculatedin (d)3i
aboveisnot greater than 0.15 pounds of NO, per MM Btu, then the number
of allowances to be allocaed to the source is preliminarily determined in
accordance with the following equations:;

E + E
Allowances = All"wablez Actual Equation 1
Where:
Enlowanie = The average alowable emissions for the source, as

determined in equation 2 below if the allowable emission
rate is expressed on a heat input basis or in a similar
manner if the allowable emission rate is expressed on an
output basis; and
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E...a = The average actual emissions for the source, as determinedin
equation 3 below; and

n
AER. x (H1. + H2.
U (Hl; ) Equation 2
EAllowablc - 2 . 2 OOO
Where:
n= The number of type of fuel burned during the two greatest

heat input control periods during the last threeyears;

AER, = The lesser of 0.15 pounds per MMBtu or the lowest allowable
emission rate expressed in pounds per MM Btu for the source for
each type of fuel burned during the two greatest heat input control
periods;

H1 = Theheat input, expressed in MMBtu, for each type of fuel during
the following control period: of the most recent three control
periods, the control period during which the source had the greatest
actual heat input;

H2 = Theheat input, expressed in MMBtu, for each type of fuel during
the following control period: of the most recent three control
periods, the control period during which the source had the second
greatest actual heat input; and

2,000 = The factor for converting pounds into tons;
E B b L Equation 3
= X uation
Actual 2 2,000 a
Where:
El= The total actual NO, emissions, expressed inpounds,

during the following control period: of the most recent
three control periods, the control period during which the
source had thegreatest actual heat input;

E2 = The total actua NO, emissions, expressed in pounds,
during the following control period: of the most recent
three control periods, the control period during which the
source had the second greatest actual heat input; and

2,000 = The factor for converting pounds into tons; and

4, Step 4: The Department shall alocate the remainder of the allowances as follows:
i. The sum of the following shall be determined:

(D) The number of allowances allocatedto the New Source/Growth Reservein
(d)1 (Step 1) above;
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(€)

2 The number of allowances alocated to the Incentive Reservein (d)2 (Step
2) above;

(©)) The number of allowancesthat havebeen previously allocated pursuant to
(i) below, or pursuant to N.J.A.C. 7:27-31.17(h); and

(@) The number of dlowances preliminarily determinedin (d)3 (Step 3) above
to be alocated to each budget source that isnot a new budget source;

If the sum in (d)4i above isless than or equal to 8,200, then the Department shall
allocate allowances as follows:

(D] Allowances shall be allocated to each budget source that is not a new
budget source, as preliminarily determined in (d)3 (Step 3) above; and

2 Any remaining allowances tha were not allocated in (d)1 (Sep 1), (d)2
(Step 2), or (d)4ii(1) above shal be alocated to the Department’'s
attainment reserve account; or

If the sum determined in (d)4i above is greater than 8,200, then the Department
shall alocate the remaining allowances to budget sources in proportion to the
amount of preliminarily determinedin (d)3 (Step 3) above. Theproportional share
to be allocated to each shall be determined as follows:

8,200 - A0 - Al - A2
PATotal

Allowances = x PA

Where:

AO= The tota number of alowances that have been previously allocated
pursuant to (i) below or pursuant to N.J.A.C. 7:27-31.17(h)

Al= Thetota number of alowances alocated to the New Source Reserve in
(d)1 (Step 1) above;

A2 = Thetotal numbe of allowances allocated to the Growth Reserve in (d)2
(Step 2) above;

PA = The number of allowances preliminarily deermined for allocation tothe
source as determined in (d)3 (Step 3) above; and

PA; o = The sum of all allowances preliminarily determined for allocation

to all budget sourcesin (d)3 (Step 3) above.

For the control peiod of the year 2003 and of each year thereafter, the Department shall allocate
allowances from the New Source/Growth Reserve, and Incentive Allowances *by submitting
allocation information to the NATS Administrator* asfollows:

1.

The Department shall preliminarily determine the number of allowances to be allocated
from the New Source/Growth Resave as follows:

For any new budget source, the Department shall preliminarily detemine the
number of allowances to be alocated to each new source from the New
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Source/Growth Reserve. This number shall equal the number of tons of NO,
emitted by the source during the control period, unless the emissions exceed:

D (No change.)

(2 For asource that is not anindustrial boiler nor aprocess heater, the lesser
of 0.15 Ib/MMBtu or the lowest alowable emissions limit during the
control period, inwhich casethe allowances all ocated to thesource will be
reduced by difference between the actual NO, emission and the emissions
at the lesser of the allowable emission rate or 0.15 Ib/MMBtu during the
period in which the source exceeded this condition within the control
period;

For any eligible budget source, if the number of tons of the source’sNO, emissions
during the past control period was greater than thenumber of allowances allocated
for the source for that contrd period, then the Department shall preliminarily
determine the number of allowances to be allocated to the source from the New
Source/Growth Reserve . Under this subparagraph the budget sources that are
eligibleareindustrial boilers or process heatersthat emittedNO, at arate lessthan
or equal to 0.20 pounds per MMBtu heat input and other budget sources that
emitted NO, at a rate less than or equal to 0.15 pounds pe MMBtu heat input,
except that no new source and no opt-n sourceiseligible. The preliminary number
of allowances shall be determined in accordance with the following procedure:

D (No change.)

2 If the average actual emission rate (ER,.,,) for the budget source as
calculatedinaccordancewith(e)2i(1) aboveisgreater than 0.20 pounds per
MM Btufor industrial boilersor processheatersor 0.15 pounds per MM Btu
for any other budget source, then the Department shall alocate no
allowances from the New Source/Growth Reserve to the budget source;

3 If the average actual emission rate (ER,.,,) for the budget source as
calculatedinaccordancewith (€)2i(1) aboveisnot greater than 0.20 pounds
per MMBtu for industrial boilers or process heaters or 0.15 pounds per
MM Btu for any other budget source, and if the actual emissionsduring the
control period is greater than the number of allowances allocated to the
source pursuant to (d)4ii(1) or (d)4iii above, then the Department shall
determine the preliminary number of allowances from the New
Source/ Growth Reserve to the budget source to be allocated in accordance
with the following equation:

Allowances = EAc,mal - A

Where:
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E.cua = The total NO, emissions, expressed in tons, of the source during
the control period, minus any emissions due to the exceedance of
an applicable maximum allowvable emissions limit; and

A= The number of dlowances that had been allocated to the

source pursuant to (d)4ii(1) or (d)4iii above;

2. The Department shall allocate allowances from the New Source/Growth Reserve after
October 30 and beforethe allowance transfer deadline following thecurrent year’ s control
period as follows:

i. If the sum of dl alowances preliminarily determined to be allocated from the New
Source/Growth Reserve under(e)1 above is less than or equal to the number of
allowances contained in the reserve, then theDepartment shall all ocatethe number
of allowances to each source equal to the number of allowances preliminarily
determined to be allocated to that source;

ii. If there areallowancesleft in the New Source/GrowthReserve after distributing the
allowancesin accordance with (€)2i above, then the Department shall allocate the
remaining allowances in accordance with (€)4 below;

iii. If the sum of allowances preliminarily determined in accordance with (€) 1 above
to be allocated to sourcesfrom the New Source/ Growth Reserveisgreater than the
number of allowancescontained in the reserve, then the Department shall allocate
all the allowances in the reserve, and each source shall receive a number of
allowances equal toits prorated share determined in accordance with thefollowing

equation:
Allowances = —>%% x Ageserve
Total
Where:
A= Thenumber of allowances preliminaily determinedto be allocated

to the source, as determined in (€)1 above;
A.ua = Thetotal number of allowancespreliminarily determined to beallocated to
all sources, as determined in (€)1 above; and
Ageserve = The number of allowances in the New Source/Growth Reserve;

3. The Department shdl allocate the allowances from the Incentive Reserve for the
implementation of environmentally beneficial techniques which save or generateenergy as
follows:

i. The Department shall preliminarily determine the number of allowances to be
alocated to each claimant who submitted to the Department by October 30 of the
current year which hasbeen approved by the Department pursuanttoN.J.A.C. 7:27-
31.8. Thisnumber shall be determined in accordance with the fdlowing equation:

1.50
2,000

Allowances = x E

84



Thisad option has been filked with the Offce of Adminidrative Law, which will edit it before publishing it in the New Jersey
Register. Please referto the August 21,2000, New Jersey Register forthe official text of the ado ption.

Where:

1.50= Therate, expressed in poundsper MW-hr, at which allowancesare
alocated for the implementation of environmentaly beneficial
techniques that result in the saving or generation of € ectricity;

E= Theamount of saved or generated el ectricity, expressedin MW-hr,
in the approved claim; and

2,000 = The factor for converting pounds into tons;

If the sum of all allowances preliminaily determined to be allocated to claimants
fromthe Incentive Reserve under (€)3i above islessthan or equal to the number of
allowancesin the reserve, then the Department shall allocate to each claimant, the
number of allowances preliminarily determined to be allocated to that claimant;

If thereareallowancesleft in thel ncentive Reserve after distributing theall owances
inaccordancewith (e)3ii above thenthe Department shall all ocatesuch all owances
in accordance with (€)4 below;

If the sum of all allowances preliminarily determined to be allocated to claimants
from the Incentive Reserve under (€)3i above is greater than the number of
allowancesin the reserve, then the Department shall allocate al allowancesin the
reserve and each claimart shall receiveanumber of allowancesequal toitsprorated
share determined in accordance with the fdlowing equation:

Allowances = —C3m x A

Total

Reserve

Where:

Ac.m = The number of dlowances preliminarily determinedto be allocated to the
claimant under(e)3i above;

A..a = Thetotal number of allowances preliminarily determined to be allocated to
al claimantsin (e)3i above; and

A The number of allowances in the Incentive Reserve;

Reserve —

4, If there areany allowances remaining in the New Source Reserve/Growth Reserve and/or
the Incentive Reserve, after allowances are allocated in accordance with (€)1 through 3
above, the Department shall allocate the remaining allowances in accordance with the
following procedure:

If there areallowances remaining in the Incentive Reserve after theallowances are
allocated in accordance with (€)3 above, and if the number of allowances in the
New Source/Growth Reserve were less than the total humber of allowances
preliminarily determined to be allocated under (€)1 above for the current year's
control period, thenthe Department shall allocae allowances remaining in the
Incentive Reserve to the sources being allocated allowances from the New
Source/Growth Reserve. The number o allowancestobe allocated toeach source
shall be proportional to the number that each source wasunderallocated, relative to
the number of preliminarily determined allowances under (€)1, until the remaining
allowancesin the Incentive Reserve have all been allocated or until esch sourceis
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no longer underallocated, whichever comesfirst. Any remaining allowances left
in the Incentive Reserve after this procedure takes placeshall be allocated pursuant
to (e)4iii below.

If there are alowances remaining in the New Source/Growth Reserve after the
allowances are allocated in accordance with (€)2 above, and if the number of
allowances in the Incentive Reserve wereless that the total number of allowances
preliminarily determined to be allocated to claimants under (€)3 above for the
current year’s contrd period, then the Department shall allocate allowances
remaining in the New Source/Growth Reserve to the claimants being allocated
allowances from the Incentive Reserve. The number of allowancesto be allocated
to each claimant shall be proportional to the number of allowances that each
claimant was underall ocated, rel ative to the number preliminarily determined to be
allocated to the claimant under (€)3i above, until the remaining allowances in the
New Source/Growth Reserve have dl been allocated or until each claimant is no
longer underallocated, whichever comesfirst. Any remaining allowances left in
the New Source/Growth Reserve after thisprocedure takes place shall be allocated
pursuant to (e)4iii below.

The Department shall allocate any allowances remaining in the two reserves as
follows:

D If the sum determined at (d)4i is greater than 8,200 allowances, then the
Department shall allocate allowances remaining inthe reserves to budget
sources. The number of allowances to be allocated to each budget source
shall be proportional to the number that each sourcewas underallocated,
relative to the number preliminarily determined to be alocated to the
source under (d)3, until the remaining allowances in the reserves haveall
been allocated or until each sourceisno longer underallocated, whichever
comes first. Any remaining allowances left in the reserves after this
procedure takes place shall be allocated pursuart to (e)4iii(2) below; and

2 Any alowances remaining in the reserves that have not been alocated
under (d)4iii(1) above shall beremain in the Incentive Reserve or the New
Source/Growth Reserve to be available for allocation inthe next year.

* | Allowances = R x PA }
otal

*[Where:

A= The total number of allowances remaining in the two reserves;
PA = The number of dlowances prdiminarily determined in the most recent
allocation process for allocation to the source in (d)3 above; and
PA o = The total number of allowances prdiminary determined inthe
most recent allocation process for allocation to all budget sources

in (d)3 above; and]*
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(f)

)
(h)

()

(k)

()

The procedures of this subsection, and not those in(c) and (d) above, shall govern the allocation of
allowancesto opt-in sources. Each year, beginningin the year 1999, the Depatment shall allocate
anumber of allowances prior to the control period into thecomplianceaccount of each opt-in source
equal to the amount of allowances added to the New Jersey emission budget to accommodate the
opt-insourcepursuantto N.J.A.C. 7:27-31.4, Opt-in provisions. Asof *[(the operative date of these
amendments)]* * September 29, 2000*, the Department shall all ocae allowancesto opt-in sources
up to three years in advance of each control period. However, if the productivity of the sourceis
curtailed during the control period, then anumber of allowances shall be deducted accordinglyfrom
the source’ scomplianceaccount during the end-of -season reconciliati on process and be permanently
retired, pursuant to N.J.A.C. 7:27-31.17(g)3.

(No change.)

In the computations at (b)5ii(2), (b)5iii, (c)1ii, (c)4i, (c)2iii, (d)4iii, (€)2iii, (e)4ii, and (e)4iii(1),
above to determine the number of whole allowances to be allocated or distributed, individual
quantities of allowanceswith thehighest decimal s shall be rounded up and the remainingquantities
of allowanceswith lower decimals shall be rounded down, such that the total amount of allowances
alocated or distributed under the provision equalsthe total number of allowances available.

(No change.)
Notwithstanding the provisionsof (d) and (e) above, as of *[(operative date of theseamendments)]*

* September 29, 2000,* the Department shall not allocate any allowancesto abudget sourcethat is
no longer in operation at the time thet allowances are being allocated.

Notwithstanding the provisions of (b)2i, (b)2iii, (b)4i, (b)4ii(1), (d)3i and (d)3ii, for the purpose of
preliminarily determining the number of allowances to be alocated to a budget source, any two
control periods in the last three years may beused (not just the two control periods in which the
source used the most fuel). provided that the source’ s Authorized Account Representative submits
adesignation of the two periodsto be used to the Department at | east 60 days prior tothe applicable
allocation deadline. If two alternate control periods aredesignated, the Department shall use both
the source’s actual NO, emissions and the source's heat input from those two periods in
preliminarily determining thenumber of allowances to be allocated to the budget source.

By *[September 30, 1999]* * September 29, 2000*, the Department shall allocate allowancesfor
the control period of the year 2003 *by submitting allocation information to the NATS
Administrator* in accordance with the following table:
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NATSUNIT
ACCOUNT

2378000001
2378000002
2378000003
2379002001
2379003001
2380002001
2380003001
2380004001
2382003001
2382004001
2382005001
2383010001
2383011001
2383012001
2384000001
2384000004
2384000006
2384000008
2384009001
2385000004
2385009001
2385010001
2385011001
2385012001
2390000007
2390000008
2390012001
2390014001
2390015001
2390016001
2393000003
2393000004
2393000005
2393000006
2393000007
2393000009
2393015001

COMPANY
NJDEP

NJDEP
CON*[N]*ECTIV
CON*[N]*ECTIV
CON*[N]*ECTIV
CON*[NJ*ECTIV
CON*[N]*ECTIV
CON*[N]*ECTIV
CON*[N]*ECTIV
CON*[N]*ECTIV
CON*[NJ*ECTIV
CON*[N]*ECTIV
CON*[NJ*ECTIV
CON*[N]*ECTIV
CON*[N]*ECTIV
CON*[N]*ECTIV
CON*[N]*ECTIV
CON*[NJ*ECTIV
CON*[N]*ECTIV
CON*[N]*ECTIV
CON*[N]*ECTIV
GPU

GPU

GPU

GPU

GPU

GPU

GPU

GPU

GPU

GPU

GPU

GPU

GPU

GPU

GPU

GPU

GPU

GPU

PLANT

B.L. ENGLAND
B.L. ENGLAND
B.L. ENGLAND

CARLL’S CORNER STATION
CARLL’'S CORNER STATION

CEDAR STATION
CEDAR STATION
CEDAR STATION
MIDDLE ST
MIDDLE ST
MIDDLE ST
MISSOURI
MISSOURI
MISSOURI
DEEPWATER
DEEPWATER
DEEPWATER
DEEPWATER
DEEPWATER
WERNER GE
WERNER GE
WERNER GE
WERNER GE
WERNER GE
SAYREVILLE
SAYREVILLE
SAYREVILLE
SAYREVILLE
SAYREVILLE
SAYREVILLE
GILBERT
GILBERT
GILBERT
GILBERT
GILBERT
GILBERT
GILBERT

DESCRIPTION

Incentive Reserve

Growth/New Source Reserve

BLE - UNIT #1

BLE - UNIT #2

BLE - UNIT #3
CARLLSCORNER CT#1
CARLLSCORNER CT#2

WEST GENERATOR ON CEDAR #1 TURBINE
EAST GENERATOR ON CEDAR #1 TURBINE
CEDAR #2 TURBINE
MIDDLECT #1

MIDDLECT #2

MIDDLECT #3

MISSOURIAV. CT #B
MISSOURIAV. CT #C
MISSOURIAV. CT #D

DW BOILER #1

DW - BOILER #4

B&W BOILER #6

DW BOILER # 8

DWCT A

Unit 4 (B & W Boiler)

Turbine (501AA) CT#1

Turbine (501AA) CT#2

Turbine (501AA) CT#3

Turbine (501AA) CT#4

Unit 7, Cyclone (#6 FUEL)

Unit 8, Cyclone (#6 FUEL)
Turbine (501AA) -OIL FIRED C-4
Turbine (501AA) -OIL FIRED C-3
Turbine (501AA) -OIL FIRED C-2
Turbine (501AA) -OIL FIRED C-1
Boiler 3

CICSTAG4GT

CICSTAG5GT

CICSTAG6GT

CICSTAG7GT

CTo9

C-1GT (CT 251)
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NATSUNIT
ACCOUNT

2393016001
2393017001
2393018001
002397A01001
002397A02001
2398001101
2398001201
2398001301
2398001401
2398003001
2399000101
2399000102
2399000103
2399000104
2399004001
2399012001
2399014001
2399016001
2399018001
2399028001
2399030001
2399032001
2399034001
2400001001
2400003001
2400005001
2400007001
2400009001
2400011001
2400013001
2400015001
2400017001
2400019001
2400021001
2400023001
2401002001
2401004001
2401010001
2401012001

COMPANY
GPU
GPU
GPU
PSE&G
PSE&G
PSE&G
PSE&G
PSE&G
PSE&G
PSE&G
PSE& G
PSE&G
PSE& G
PSE&G
PSE& G
PSE&G
PSE&G
PSE&G
PSE&G
PSE&G
PSE&G
PSE&G
PSE& G
PSE&G
PSE& G
PSE&G
PSE& G
PSE&G
PSE&G
PSE&G
PSE&G
PSE&G
PSE& G
PSE&G
PSE& G
PSE&G
PSE&G
PSE&G
PSE&G

PLANT
GILBERT
GILBERT
GILBERT
BAYONNE
BAYONNE
BERGEN
BERGEN
BERGEN
BERGEN
BERGEN
BURLINGTON
BURLINGTON
BURLINGTON
BURLINGTON
BURLINGTON
BURLINGTON
BURLINGTON
BURLINGTON
BURLINGTON
BURLINGTON
BURLINGTON
BURLINGTON
BURLINGTON
EDISON
EDISON
EDISON
EDISON
EDISON
EDISON
EDISON
EDISON
EDISON
EDISON
EDISON
EDISON
ESSEX

ESSEX

ESSEX

ESSEX

DESCRIPTION
C-2 GT (CT 251)

C-3GT (CT251)

C-4GT (CT251)

UNIT NO. 1 (GAS TURBINE)

UNIT NO. 2 (GAS TURBINE)

UNIT NO. 1-1101 (GAS TURBINE)

UNIT NO. 1-1201 (GAS TURBINE)

UNIT NO. 1-1301 (GAS TURBINE)

UNIT NO. 1-1401 (GAS TURBINE)

UNIT NO. 3 (GAS TURBINE)

UNIT NO. 10-1 (GAS TURBINE)

UNIT NO. 10-2 (GAS TURBINE)

UNIT NO. 10-3 (GAS TURBINE)

UNIT NO. 10-4 (GAS TURBINE)

UNIT NO. 8 (GAS TURBINE)

UNIT NO. 9-1A&B (GAS TURBINE) NJ Stack IDs 12 and 13
UNIT NO. 9-2A&B (GAS TURBINE) NJ Stack IDs 14 and 15
UNIT NO. 9-3A&B (GAS TURBINE) NJ Stack IDs 16 and 17
UNIT NO. 9-4A&B (GAS TURBINE) NJ Stack IDs 18 and 19
UNIT NO. 11-1A&B (GAS TURBINE) NJ Stack IDs 28 and 29
UNIT NO. 11-2A&B (GAS TURBINE) NJ Stack IDs 30 and 31
UNIT NO. 11-3A&B (GAS TURBINE) NJ Stack IDs 32 and 33
UNIT NO. 11-4A&B (GAS TURBINE) NJ Stack IDs 34 and 35
UNIT NO. 1-1A&B (GAS TURBINE) NJ Stack IDs 1 and 2
UNIT NO. 1-2A&B (GAS TURBINE) NJ Stack IDs 3 and 4
UNIT NO. 1-3A&B (GAS TURBINE) NJ Stack IDs 5 and 6
UNIT NO. 1-4A&B (GAS TURBINE) NJ Stack IDs 7 and 8
UNIT NO. 2-1A&B (GAS TURBINE) NJ Stack IDs 9 an 10
UNIT NO. 2-2A&B (GAS TURBINE) NJ Stack IDs 11 and 12
UNIT NO. 2-3A&B (GAS TURBINE) NJ Stack IDs 13 and 14
UNIT NO. 2-4A&B (GAS TURBINE) NJ Stack IDs 15 and 16
UNIT NO. 3-1A&B (GAS TURBINE) NJ Stack IDs 17 and 18
UNIT NO. 3-2A&B (GAS TURBINE) NJ Stack IDs 19 and 20
UNIT NO. 3-3A&B (GAS TURBINE) NJ Stack IDs 21 and 22
UNIT NO. 3-4A&B (GAS TURBINE) NJ Stack IDs 23 and 24
UNIT NO. 10-1A&B (GAS TURBINE) NJ Stack IDs 2 and 3
UNIT NO. 10-2A&B (GAS TURBINE) NJ Stack IDs 4 and 7
UNIT NO 10-3A&B (GAS TURBINE) NJ Stack IDs 10 and 11
UNIT NO. 10-4A&B (GAS TURBINE) NJ Stack IDs 12 and 13
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NATSUNIT
ACCOUNT

2401014001
2401016001
2401018001
2401020001
2401022001
2401024001
2401026001
2401028001
2401035001
2403000001
2403000002

2403008001
2404000007
2404000008
2404005001
2404007001
2404009001
2404011001
2404015001

2404016001

2404017001
2406000002
2406000007
2406000008
2406000012
2406000013
2406007001
2406008001
2406009001
2408000001
2408000002

2408007001
2410002001
2411000001
2411000002
2411000003

COMPANY
PSE&G
PSE& G
PSE& G
PSE& G
PSE& G
PSE&G
PSE& G
PSE& G
PSE&G
PSE& G
PSE&G

PSE& G
PSE&G
PSE&G
PSE&G
PSE&G
PSE&G
PSE&G
PSE&G

PSE& G

PSE&G
PSE&G
PSE&G
PSE&G
PSE&G
PSE&G
PSE& G
PSE&G
PSE&G
PSE&G
PSE&G

PSE&G
PSE&G
PSE&G
PSE&G
PSE&G

PLANT
ESSEX
ESSEX
ESSEX
ESSEX
ESSEX
ESSEX
ESSEX
ESSEX
ESSEX
HUDSON
HUDSON

HUDSON
KEARNY
KEARNY
KEARNY
KEARNY
KEARNY
KEARNY
KEARNY

KEARNY

KEARNY
LINDEN
LINDEN
LINDEN
LINDEN
LINDEN
LINDEN
LINDEN
LINDEN
MERCER
MERCER

MERCER
SALEM
SEAWAREN
SEAWAREN
SEAWAREN

DESCRIPTION
UNIT NO. 11-1A&B (GAS TURBINE) NJ Stack IDs 14 and 15
UNIT NO. 11-2A&B (GAS TURBINE) NJ Stack IDs 16 and 17
UNIT NO. 11-3A&B (GAS TURBINE) NJ Stack IDs 18 and 19
UNIT NO. 11-4A&B (GAS TURBINE) NJ Stack IDs 20 and 21
UNIT NO. 12-1A&B (GAS TURBINE) NJ Stack IDs 22 and 23
UNIT NO. 12-2A&B (GAS TURBINE) NJ Stack IDs 24 and 25
UNIT NO. 12-3A&B (GAS TURBINE) NJ Stack IDs 26 and 27
UNIT NO. 12-4A&B (GAS TURBINE) NJ Stack IDs 28 and 29
UNIT NO. 9 (GAS TURBINE)

UNIT NO. 1 (BOILER)

UNIT NO. 2 (BOILER)

UNIT NO. 3 (GAS TURBINE) Module 1,2,3,4 A+B Engines NJ Source IDs 1
through 8

UNIT NO 7 (BOILER)

UNIT NO 8 (BOILER)

UNIT NO. 12-1A&B (GAS TURBINE) NJ Stack IDs 5 and 6
UNIT NO. 12-2A&B (GAS TURBINE) NJ Stack IDs 7 and 8
UNIT NO. 12-3A&B (GAS TURBINE) NJ Stack IDs 8 and 10
UNIT NO. 12-4A&B (GAS TURBINE) NJ Stack IDs 11 and 12
UNIT NO. 9 (GAS TURBINE)

UNIT NO. 10 (GAS TURBINE) Module 1,2,3,4 A&B Engines NJ Source IDs 1
through 8

UNIT NO. 11-(GAS TURBINE) Module 1,2,3,4 A&B Engines NJ SourcelDs 1
through 8

UNIT NO. 2-1 & 2-2 (BOLER)
UNIT NO. 7 (GAS TURBINE)
UNIT NO. 8 (GAS TURBINE)
UNIT NO. 1-2 (BOILER)
UNIT NO. 1-3 (BOILER)
UNIT NO. 3 (GAS TURBINE)
UNIT NO. 5 (GAS TURBINE)
UNIT NO. 6 (GAS TURBINE)
UNIT NO. 1 (BOILER)

UNIT NO. 2 (BOILER)

UNIT NO. 3 (GAS TURBINE) Module 1,2,3,4 A& B Engines NJ Source IDs 1
through 8

UNIT NO. 3A&B (GAS TURBINE) NJ Stack IDs 2 and 3
UNIT NO. 1 (BOILER)
UNIT NO 2 (BOILER)
UNIT NO. 3 (BOILER)
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NATSUNIT
ACCOUNT

2411000004

2411012001
2434005001
2434006001
5083004001
6776002001
7138002001
7138003001
7288000001
8008001001
8227003001
8227004001
8227005001
8227006001
8227007001
8227008001
8227009001
8227010001

10043001001
10099001001

10308001001

10308001002

10566001001

10566002001
10616001001
10616001002
10751002001
10805002001
50006005001
50006006001
50006007001

COMPANY
PSE&G

PSE&G
VINELAND MEU
VINELAND MEU
CON*[N]*ECTIV
VINELAND MEU
GPU

GPU
CON*[N]*ECTIV
CON*[NJ*ECTIV
GPU

GPU

GPU

GPU

GPU

GPU

GPU

GPU

*[US GENERATING -
LOGAN]* *LOGAN
GENERATING COMPANY,

Lp*
CON*[N]*ECTIV

NORTH JERSEY ENERGY
ASSOCIATES

NORTH JERSEY ENERGY
ASSOCIATES

*[US GENERATING - CP]*
*CHAMBERS
COGENERATIONL.P*

*[US GENERATING - CP]*
*CHAMBERS
COGENERATION L. P.*

KAMINEMILFORD
KAMINEMILFORD
COGEN TECHNOLOGES
KENILWORTH/SITHE
COGEN TECHNOLOGQES
COGEN TECHNOLOGQES
COGEN TECHNOLOGQES

PLANT
SEAWAREN

SEAWAREN
HOWARD M
HOWARD M
CUMBERLAND
WEST STAT
FORKED RIVER
FORKED RIVER
SHERMAN AV STATION
MICKELTON
GLEN GARDNER
GLEN GARDNER
GLEN GARDNER
GLEN GARDNER
GLEN GARDNER
GLEN GARDNER
GLEN GARDNER
GLEN GARDNER

LOGAN GENERATINGPLANT

PEDRICKTOWN COGEN

CARNEY’SPOINT
*[GENERATING]* PLANT

CARNEY'SPOINT
*[GENERATING]* PLANT

MILFORD
MILFORD
CAMDEN

EF KENILWORTH
LINDEN

LINDEN

LINDEN

DESCRIPTION
UNIT NO. 4 (BOILER)

UNIT NO. 6 (GAS TURBINE) Madule 1-4 A+B Engines NJ Sack IDs 12
through 19

BOILER #-COMBUSTION ENG. 180000 LB/HR 1
COMBUSTION OF FOSSILE FUEL UTILIBOILER-E
CUMBERLAND - C.T. #1

COMBUSTION TURBINE WESTINGHOUSE SIN17A-2
cT-1

CT-2

SHERMAN - CT. #1

MICKELTON CT

A1CT (JET TURBINE)

A2CT (JET TURBINE)

A3CT (JET TURBINE)

A4CT (JET TURBINE)

B5CT (JET TURBINE)

B6CT (JET TURBINE)

B7CT (JET TURBINE)

B8CT (JET TURBINE)

PULVERIZED CCAL FIRED
GENERAL ELECTRIC FRAME 7EA GAS TURBINE

CT-1 COMBUSTION TURBINE

CT-2 COMBUSTION TURBINE

PC BOILER 2

PC BOILER 1

COMBUSTION TURBINE

DUCT BURNER

GENERAL ELECTRIC FRAME 7 EA.
GASTURBINE NATURAL GAS
GT/HRSG NO.500 & DB

GT/HRSG NO.400 & DB

GT/HRSG NO.300 & DB

91

ALLOWANCES

56

BN P N
O U1 W N N o o ©O

A DO OO DDNDN

358
26

167

172

203

204
91

66
54
39
38
39
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NATSUNIT *
ACCOUNT

50006008001
50006009001
50385001001
50385002001
50497001001
50497002001
50497004001
50561001001
50561001002
50561002001
50561002002
50561086001
50561087001
50561088001  *
50628748001
50628749001
50628749002
50628751001
50628752001
50797001001
50799001001
50799003001
50852002001
54416189001
54640001001
54640002001
54807001001
880016010001 *
880016010003 *
880016A03001 *
TOTAL

COMPANY

COGEN TECHNOLOGES
COGEN TECHNOLOGES
NEWARK BAY COGEN
NEWARK BAY COGEN
COGEN TECHNOLOGES
COGEN TECHNOLOGQES
COGEN TECHNOLOGES
COASTAL EPCP
COASTAL EPCP
COASTAL EPCP
COASTAL EPCP
COASTAL Eagle Point
COASTAL Eagle Point
COASTAL Eagle Point
VALERO (MOBIL)
VALERO (MOBIL)
VALERO (MOBIL)
VALERO (MOBIL)
VALERO (MOBIL)
CogenAmerica
CogenAmerica
CogenAmerica

PRIME ENERGY

ROCHE VITAMINS

CNG LAKEWOOD

CNG LAKEWOOD
CON*[N]*ECTIV

TOSCO (BAYWAY)
TOSCO (BAYWAY)
TOSCO (BAYWAY)

* = considered a process heater in the calculation

PLANT

LINDEN

LINDEN

NEWARK BAY COGEN
NEWARK BAY COGEN
BAYONNE

BAYONNE

BAYONNE

EAGLE POINT COGEN
EAGLE POINT COGEN
EAGLE POINT COGEN
EAGLE POINT COGEN
WESTVILLE REANERY
WESTVILLE REANERY
WESTVILLE REANERY
PAULSBORO
PAULSBORO
PAULSBORO
PAULSBORO
PAULSBORO

NEWARK

PARLIN

PARLIN

ELMWOOD E
BELVIDERE

CNG LAKEWOOD

CNG LAKEWOOD
VINELAND COGEN

DESCRIPTION

GT/HRSG NO.200 & DB

GT/HRSG NO.100 & DB

GAS TURBINE GENERATOR WITH WASTEHEAT STE
GAS TURBINE GENERATOR WITH WASTEHEAT STE
GT/HRSG#1 EXHAUST STACK

GT/HRSGNO.2 EXHAUST STACK

GT/HRSGNO.3 EXHAUST STACK

CTA

DB A

CTB

DB B

ONE FW WATER WALL BOX BOILER

ONE FW WATER WALL BOX BOILER

PROCESS HEATER

STEAM BOILER #1

GAS TURBINE

DUCT BURNER

STEAM BOILER #2

STEAM BOILER #

COGEN

40 MW GAS HRED TURBINE #2

40 MW GAS HRED TURBINE #1
COGENERATIONSYSTEM

COGENERATION & DB

GAS TURBINE GENERATOR #1

GAS TURBINE GENERATOR #2

GENERAL ELECTRIC LM6000 GAS TURBINE
F701 - NO.7 ATMOSPHERIC PIPESTILL FURNACE
F702 - NO.7 PIPESTILL OUTBOARD FLASHTOWER FURNACE
F251 - CAT PLANT FEED PREHEAT RURNACE

ALLOWANCES
40
39
21
21
26
27
26

161
21
161
21
62
67
36
36
67
44
35
37
56
19
18
106
91
16
16
7
129
137
45
8200
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7:27-31.8 Claims for incentive reserve allowances
@ - (b) (No change.)
(© The following persons are eligible to submit a claim for incentive allowances:

1 A New Jersey electric consumer who:

i. Purchases its eectricity from *[a company which owns a NO, Budget source
located]* *an electricity suppler licenced* in New Jersey; and

ii. (No change.)

2.-3. (Nochange)

(d) - (i) (No change.)

7:27-31.9 Permits

(@

The owner or operator of a budget source shall ensure that the operating permit issued under
N.J.A.C. 7:27-22 which appliesto the budget source shall incorporate all applicable requirements
and provisions of this subchapter, incl uding but not li mited to the fol lowing:

1 The requirement at N.JA.C. 7:27-31.3(i) to have, by the allowance transfer deadline, a
number of alowances in abudget source’s compliance account which is at least equal, in
emissionsvalue, to the NO, emissions of the sourceduring the current year control period,;

2.-3. (Nochange.)

(b) - (f) (No change.)

(9)

Theowner or operator of abudget source required to obtai nan operating permit pursuanttoN.J.A.C.
7:27-22 shall comply with (@) above when applying for renewal of the operaing permit.

7:27-31.10 Allowance use, transfer and retirement

@ - ()

(©

(No change.)

At any time between the end of thereconciliation process and the all owancetransfer deadline during
any year, an authorized account representative may authorizethe transfer of one or more allowances
from the represented account to another account. During the period between the day after the
allowance transfer deadline and the end of the reconciliation process, only alowances that are
incapableof being used during such reconciliation processmay betransferred. Theonlyallowances
that are effectively frozen during the reconciliation period are those allowances in compliance
accounts that have saial numbers indicating that they could be used during the ongoing
reconciliation process. Such atransaction is initiated by the submission of an allowance transfer
request to the NATS Administrator in accordance with (d) below. Such transfers of allowances are
voluntary actions on the part of authorized account representativesand reflect that:
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(d)

(€)

()

(9)
(h)

1.-2. (Nochange)
The following procedures shall be carried out to effect an allowance trarsfer:
1.-2. (Nochange)

3. The transfer request shall include a statement of certification which must be signed by the
AAR for the originating account. This statement of certification shall be:

i. Until the NATS Administration providesarevised form for usefor the years 2003
and thereafter: “| am authorized to make thissubmission on behalf of theowners
and operators of the budget source (or in thecase of general accounts, the parties
with an ownership interest in the allowances held in the account) and | hereby
certify under penalty of law, that | have persorally examined the foregoingand am
familiar with the information contained in this document and all attachments, and
that based on myinquiry of thoseindividualsimmediaely responsiblefor obtaining
the information, | believe the information is true, accurate and conmplete. | am
awarethat thereare significant penaltiesfor submittingfal seinformation, including
possible fines and imprisonment”; or

il. OncetheNATSAdministrator providestherevised form, thecertification statement
provided on the revised form.

4.-5. (Nochange)

Transfer requests shall be processed by the NATS Administrator in order of receipt. Within five
business days of receiving aNO, allowance transfer request, except as providedin (f) below, the
NATSAdministrator will record the NO, allowance transfer by moving each NO, allowance from
the transferor account to the transferee account as specified by the request, provided that:

1 Thetransfer is correctly submittedin accordance with the procedures set forth in (d) above;

2. Each NO, allowanceidentified by serial number inthetransfer requestisinthetranderor’s
account; and

3. The transfer meets all other goplicable requirements of this subchapter.

If a NO, alowance transfer request submitted to the NATS Administrator fails to meet the
requirementsof (d) above, the NATS Administrator shall not record the transfer. Also, the NATS
Administrator shall not record atransfer until after the reconciliation process has been completed,
if the NO, alowance transfer request is submitted on ar after the NO, allowance transfer deadline
and the request includes any NO, allowance which was allocaed for the prior year’ scontrol period
or for the control period for the current year (that is, the control period to which the NO, allowance
transfer deadline applies).

(No change.)
The NATS Administrator shall provide natification of the transfer within five business days of its

recording of thetransfertothe AAR of theoriginatingaccount, to the AAR of the acquiringaccount,
and to the Department. Within 10 business days of receipt of aNO, allowance transfer request that
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failsto meetthe requirements of (d) ebove, the NATSAdministrator shall notify the NO, authorized
account representatives of both theoriginating and acquiringaccounts of its decision not to record
the transfer and the reasons for this decision.

(No change.)

This section allows the interstate and interjurisdictional transfer of allowances. However, the
transfer of an allowance initially allocated by the Department pursuant to N.J.A.C. 7:27-31.7 tothe
compliance account of abudget sourcelocated in another jurisdiction is prohibited, until the other
jurisdiction has also adopted rules which alow the interstate trading of allowances and is
implementingaNO, Budget Program, in amanner consistent with the agreementsin the OTC MOU
or consistent with USEPA’sNO, SIP Call. NO, allowances allocated by other jurisdictions may be
used to comply with this subchapter, provided the other jurisdiction has adopted and implemented
aNO, allowance program consistent withthis subchapter as determined by the Department *and the
USEPA* .

At any time between January 31and December 31 duringany year, aperson who hddsan allowance
in an account may elect to permanently retire that allowance. In order to permanently retire one or
moreallowances, the AAR of theaccount in which the allowance is held shall submittothe NATS
Administrator aretirementrequest *, that is, areguest to transfer the allowanceto aretirement
account* . A retirement request shall confor m to the same procedures for atransfer request given
at (c) above. The NATS Administrator shall process the retirement request following the same
procedures as set forth for transfer requests at (d) through (i) above.

7:27-31.11 Allowance Banking

(@
(b)

(©)

(d)

(No change.)

Each year the NATS Administraor shall flag allowances that remain in an account as of the
allowance transfer deadline as “banked” allowances.

By March 1 of the years 2000 through 2003 inclusive, and by May 1 of the year 2004 and each year
thereafter , the NATS Administrator shall:

1.-2. (Nochange)

(No change.)

7:27-31.12 Early reductions

(@ - (d)
(€)

(No change.)

Thetotal baselineemissions (E;) for the purpose of calculation in (d) above shall bedeterminedin
accordance with the foll owing:

1 Determine the baseline emission rate. This rate shdl be expressedin pounds per MMBtu
and shall be the lowest of the following rates:
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i. (No change.)

ii. The source’s actual 1990 NO, baseline emission rate, determined by dividing the
total NO, emissions of the source duringthe May 1 through September 30, 1990* *
period, as reported pursuant to(c)5i above, by the total heat input to the source
during the May 1 through September 30, 1990 *.* period, as reported pursuant
to(c)5ii above; or if the source had commenced operation after 1990, the average
actual emissionrate during theMay 1 through September periodssel ected pursuant
to ()2 below; or

iii. (No change.)

2.-4. (Nochange)

(f) - (0) (No change.)

(P The Department shall provide the following information to the *NAT S*Administrator *[of the
NATS]* and to USEPA, Region I1:

7:27-31.13 NO, Allowance Tracking System (NATS)

@ - (b) (No change.)

Agency Note: the provision previously adopted at (c) is being recodefied as (d) with change.

*[(c) The NATS Administrator shall establish and maintain accounts in the NO, Allowance Tracking
System (NATS), i ncluding:

1 On behalf of the owner or operator of each budget source, a source-specific compliance
account for each budget source;

2. On behalf of the Department, general account sthat will serve asthe Department’ s primary”
account and other “reserve” accountsfor all ocation purposespursuanttoN.J.A.C.7:27-31.7;
and

3. A retirement account to which allowances that have been deducted for end-of-season

reconciliation shall be transferred, a retirement account to which alowances used for
penalty purposes will be transferred, and a retirement account towhich allowances which
are voluntarily retired shall be transferred.]*

Agency Note: the provision previously adopted at (j) is being recodefied as (c) with change.

*(c) The NATS Administrator shall associate the following information, at minimum, with each
account: name of account owner(s) and operator(s), name of the authorized account
r epr esentative, name of the alter nativeauthorized account r epr esentative, mailing addr ess of
the authorized account representative, phone number of the authorized account
representative, and the State in which the budget source islocated (if applicable). This
information shall be gathered from the form used to create the acoount.*

Agency Note: the provision previously adopted at (d) is being recodefied as (p) with no change.
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*[(d) Inadditiontotheaccountsdescribed in (c) above, the NATS Administrator shall establish ageneral
account for any person who completes and submits a General Account Information form to the
NATS Administrator.]*

Agency Note: the provision previously adopted at (c) is being recodefied as (d) with change.
*(d) The NATS Administrator shall establish and maintain accounts in the NO, Allowance
Tracking System (NATY), including:

1. On behalf of theowner or oper ator of each budget sour ce, asour ce-specificcompliance
account for each budget source;

2. On behalf of the Department, general accountsthat will serve asthe Department’s
“primary” account and other “reserve’” accountsfor allocation pur poses pur suant to
N.J.A.C. 7:27-31.7;

3. A retirement account to which allowancesthat have been deducted for end-of-season
reconciliation shall betransferred, ar etirement account to which allowancesused for
penalty purposes will be transferred, and a retirement account to which allowances
which arevoluntarily retired shall betransferred; and

4. A general account for aper son who submitsacomplete Gener al Account | nfor mation
form in accor dance with (0) below.*

(e *[Attherequest of themember jurisdictionsof the OTC, the United States Environmental Protedtion
Agency’sAcid Rain Division has agreedto serve asthe NATS Administrator.]* Requests for the
establishment of an account and any other communi cation directed to the NATS Administrator shall
be addressed as follows:

ATTN: NOX BUDGET PROGRAM

United States Environmental Protection Agency

*[Acid Rain Division]* *Clean Air Markets Division* - Mail Code 6204J
401 M Street SW

Washington, DC 20460]*

*[(f)  (Reserved)]*

Agency Note: the provision proposed as (p) is being recodefied as (f) withno change.

*(f) TheNATSAdministrator may, a upon itsdiscretion and on itsown motion, correct any error
in any NO, Allowance Tracking System account. Within 10 business days of making such
correction,theNAT SAdministrator shadl notify theauthorized account r epr esentativefor the
account.*

(9) The holder of a compliance account shall designate an authorized account representative and one
alternate authorized account representative for the account in accordance with *[(i) through]* (j)
below. *[ The authorized account representative and theal ternate authori zed account repr esentative
shall be the sole persons who have the authorities and responsibilities set forth in (I) through (n)
below.]* *The NATS Administrator shall assign each authorized account representative a
unigue identification number.*
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Agency Note: the provision previously adopted at (h) is being recodefied as (1) with no change.

*[(h) Thedesignation of an authorized account representative for compliance account shall be submitted
to the Department no later than when any monitoring planis due to be submitted to the Department
pursuant to N.J.A.C. 7:27-31.14 or, if applicable, when an opt-in application is submitted to the
Department pursuant to NJ.A.C. 7:27-31.4.]*

Agency Note: the provision previously adopted at (1) is being recodefied as (h) with no change.
*(h)  Theauthorized account representativeand thealter nateauthorizedaccount representativeare

the sole per sons who may submit;

1. A request for atransfer of one or more allowancesfrom the NATS account they are
authorized to represent to another account; or
2. A report tothe NATS on behalf of an account,asrequired pursuant toN.J.A.C. 7:27-

31.16, Reporting.*

Agency Note: the provision proposed as (i) is recodefied as (m) with change.
*[(i)  Thefollowing procedureshall be used for the designation of an authorized account representative
or an alternate authorized account representative of a compliance account:

1.

The holder of the account shdl obtain from the NATS Administrator the form entitled
“Account Certificate of Representation;”

The holder of the account shall provide the information requested onthe form. This shall
include, at a minimum, the following:

i. If the account is a compliance account for a specific budget source, a brief
description of the budget source, the name of the facility at which the source is
located, and the state in which the budget source is located,;

ii. If the account is a compliance account for a specific budget source, the
identification numbersfor the budget source, including any number assigned by the
state and any number assigned by the facility;

iii. The name, mailing address, telephone and facsimile number of the authorized
account representative and of any alternate authorized account representative;

iv. If the account is a compliance account for a specific budget source, alist of the
owners and operators of the budget source, or the list of the ownersand operators
of the entity applying for the general account;

If the account is a compliance account, the* Account Certificate of Representation” form
shall contain the following statement of certification, and the authorized account
representative shall sign the form and, in doing so, shall attest to this certification:

i. Until the NATS Administration provides arevisad form for usefor the years 2003
and thereafter: “I certifythatl,  ( name) , was selected as the authorized
account representative as applicable by an agreement binding on the owners and
operatorsof the budget sourcelegally designated as (name of source) "
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ii. Once the NATS Administrator provides the revised form: “1 certify that | was
selected as the NO, authorized account representative or alternate NO, authorized
account representative, as applicable, by an agreement binding on the ownersand
operators of the NO, Budget source and each NO, Budget unit at the source. |
certify that 1 have all the necessary authority to carry out my duties and
responsibilitiesunder theNO, Budget Trading Programon behalf of theownersand
operatorsof the NO, Budget source and of each NO, Budget unit at the sourceand
that each such owner and operator shall be fully bound by my representations,
actions, inactions, or submissions and by any decision or order issued to me by the
permitting authority, the Administrator, or a court regarding the sourceor unit.”

4, The authorized account representative shall submit the completed and signed form to the
NATS Administrator at the address listed on the form or the instructionsto the form. A
compl eted and signed form constitutesthe agreement of representation. Upon receipt of the
form by the NATS Administrator, the named individual (s) are officially designated the
authorized account representative andthe alternateauthorized account representative; and

5. Once the NATS Administrator has recorded the designation of the named individual as
authorized account representative or the alternate authorized account representative, the
NATS Administrator shall confirm the designation tothe holder of the account.]*

Agency Note: the provision previously adopted at (m) is being recodefied as (i) with no change.

*(i)

Even through a request or a report may be submitted by the alternate authorized account

r epr esentativepur suant to (1) above, the" primary” authorized account r epr esentativer emains
responsiblefor all allowance transfer requests and for all required reorts.*

Agency Note: the provision proposed at (j) is being recodefied as (c) with change.

*[0)

Each account in the NATS shall have a unique identification number. Utilizing the information
provided onthe “ Account Certificate of Representation” form for a compliance account or on the
General Account Informationform for a general account, the NATS Administrator shall associate
the following information, at minimum, with each account: name of account owner(s) and
operator(s), name of the authorized account representative, name of the aternative authorized
account representative, mailing address of the authorized account representative, phone number of
the authorized account representative, and the State in which the budget source is located (if
applicable). TheNATS Administrator shall assign eachauthorized account representative aunique
identification number.]*

Agency Note: the provision proposed at (k) is being recodefied as (j) with change.

*(0)

A person may replace an individual who has been previously designated as an authorized

account representative or_an alter nate authorized account representative for a compliance
account with another individual. Thisshall bedonethr ough the submission of anew “ Account
Certificate of Representation” form. Within 30 daysfollowing any change in the owner(s)
and/or operator(s) of abudget sour ce, including theaddition of anew owner or operator, the
authorized account r epresentativeor alter nateauthor ized account r epr esentativeshall submit
a revision to the account certificate of representation up-dating the list of owners and
operators. Notwithstanding any such change, all representations, actions, inactions, and
submissionsby the previousAAR or alternateAAR prior tothetimeand datewhen theNATS
Administrator receivesthe super seding account certificateof r epresentation shall bebinding
on thenew AAR, dternate AAR and theowners and operators of thefacility and the budget
units at thefacility.*
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Agency Note: the provision proposed as (k) is being recodefied as (j) with change.

*[(k) A person may replace an individual who has been previously designated as an aLthorized account
representative or an alternate authorized account representative withanother individual. Thisshal
be done through the submittal of a new “Account Certificate of Representation” form for a
compliance account or of a new General Account Information form for a general account. Within
30 days following any change in the owner(s) and/ar operator(s) of abudget source, including the
addition of a new owner or operator, the authorized account representative or aternate authorized
account representative shall submit arevisionto the account certificate of representation up-dating
the list of owners and operatars.]*

Agency Note: the provision previously adopted at (n) is being recodefied as (k) with no change.
*(k)  All correspondencefromtheNATSAdministrator totheholder of an account shall bedirected
to the primary authorized account r epr esentative of the account.*

Agency Note: the provision previously adopted at (1) is being recodefied as (h) with no change.
*[(I)  The authorized account representative and the alternate authorized account representative are the
sole persons who may submit:

1 A request for a transfer of one or more allowances from the NATS account they are
authorized to represent to another account; or

2. A reportto the NATS on behalf of an account, asrequired pursuant to N.J.A.C. 7:27-31.16,
Reporting.]*

Agency Note: the provision previously adopted at (h) is being recodefied as (1) with no change.

*(D The designation of an authorized account representative for compliance account shall be
submitted to the Department no later than when any monitaring plan isdueto be submitted
to the Department pursuant to N.J.A.C. 7:27-31.14 or, if applicable, when an opt-in
application is submitted to the Department pursuant to N.J.A.C. 7:27-31.4.*

Agency Note: the provision previously adopted at (m) is being recodefied as (i) with no change.

*[(m) Even through a reguest or a report may be submitted by the alternate authorized account
representative pursuant to (1) above, the “primary” authorized account representative remains
responsible for al allowancetransfer requests and for all required reports.]*

Agency Note: the provision proposed as (i) is recodefied as (m) with change.
*(m) The following procedure shall be used for the designation of an authorized account
representative or an alter nate authorized account r epresentative of a compliance account:

1. Theholder of theaccount shall obtain from theNATSAdministrator theform entitled
“Account Certificate of Representation;”

2. Theholder of the account shall providetheinfor mation requested on theform. This
shall include, at a minimum, the following:

i. A brief description of the budget sour ce, the name of thefacility at which the
sour ceislocated, and the state in which the budget sourceis located;

il. The identification numbers for the budget source, including any number
assigned by the state and any number assigned by the facility;
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iii. Thename, mailing addr ess, telephone and facsimilenumber of theauthorized

account r epr esentativeand of any alter nateauthor ized account r epr esentative;

iv. A list of the owners and oper ator s of the budget sour ce;

The “Account Certificate of Representation” form shall contain the following

statement of certification, and the authorized account representative shall sign the
form and, in doing so, shall attest to this certification:

i. Until the NATS Administration providesarevised form for usefor theyears

2003 and thereafter: “I certify that I, ( name) , was selected asthe

authorized account r epr esentative as applicable by an agreement binding on

the owners and operators of the budget source legally designated as
(nameof source) __."

il. Oncethe NATSAdministrator providestherevised form: “| certify that | was

selected as the NO,_ _ authorized account representative or dternate NO
authorized account r epr esentative, asapplicable, by an agreement bindingon
the ownersand oper ator sof the NO, Budget sour ce and each NO, Budget unit
at thesource. | certify that | have all the necessary authority to carry out my
dutiesand responsibilitiesunder the NO, Budget Trading Program on behalf
of theownersand oper ator sof theNO, Budget sour ceand of each NO, Budget
unit at the sour ce and that each such owner and oper ator shall be fully bound
by my representations, actions, inactions, or submissions and by any decision
or order issued to me by the pamitting authority, the Administrator, or a
court regarding the source or unit.”

Theauthorized account r epr esentative shall submitthe completed and signed formto

the NATS Administrator at the addresslisted on the form or the instructions to the
form. A completed and signed form constitutes the agreement of representation.
Upon receipt of the form by the NATS Administrator, the named individual(s) are
officially designated the authorized account representative and the alternate
authorized account r epresentative; and

Oncethe NATS Administrator hasrecorded the designation of the named individual

as authorized account representative or the alternate authorized account
repr esentative, the NATS Administrator shall confirm the designation to the holder
of the account.*

Agency Note: the provision previously adopted at (n) is being recodefied as (k) with no change.

*[()

All correspondence from the NATS Administrator to the holder of an accourt shall be directed to
the primary authorized account representative of theaccount.]*

Agency Note: the provision proposed as (0) is being recodefied as (n) with no change.

*(n)

Unless a specific certification statement is other wise specified in this subchapter or unless a

specific certification statement is otherwise pre-printed on a form issued by the NATS

administrator, for any submission relating to compliance with this subchapter for the year

2003 and ther eafter, the following certification from the AAR of a compliance account shall

accompany thesubmission: “1 am authorized to makethissubmission on behalf of theowners

and operators of the NO, Budget sources or NO, Budget units for which the submission is
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made. | certify under penalty of law that | have personally examined, and am familiar with,
thestatementsand infor mation submitted in thisdocument and all itsattachments. Based on
my inquiry of those individuaswith primary responsibility for obtaining the information, |
certify that the statements and information areto the best of my knowledge and belief true,
accur ate, and complete. | am aware that there are significant penalties for submitting false
statementsand information or omitting requir ed statements and infor mation, including the
possibility of fine or imprisonment.”*

Agency Note: the provision proposed as (0) is being recodefied as (n) with no change.

*[(0)

*(0)

Unlessaspecific certification statementis otherwise specified in this subchapter or unlessaspecific
certification statement isotherwise pre-printedon aformissued by the NATSadministrator, for any
submission relating to compliance with this section for the year 2003 and thereafter, the following
certification from the AAR shall accompany the submission: “I am authorized to make this
submission on behalf of the owners and operators of the NO, Budget sources or NO, Budget units
for which the submission is made. | certify under penalty of law that | have personally examined,
and am familiar with, the statements and information submitted in this document and all its
attachments. Based on my inquiry of those individualswith primary responsibility for obtaining the
information, | certify that the statements and information areto the best of my knowledge and belief
true, accurate, and complete. | am aware that there are significant penalties for submitting false
statementsandinformationor omittingrequired stateamentsand information, including thepossibility
of fine or imprisonment.”|*

Thefollowing disclaimers apply concer ning compliance accounts:

1. Onceacompleteaccount certificateof r epr esentation hasbeen submitted and received,

the Department and the NATS Administrator will rely on the account certificate of
representation unless and until a superseding complete account certificate of
repr esentation isreceived by the NATSAdministrator.

2. Except asprovidedin (j) above, no objection or other communication submittedtothe

Department or the NATS Administrator concerning the authorization, or any

representation, action, inaction, or submission of the NO, authorized account
repr esentative shall affect any representation, action, inaction, or submission of the
NO, authorized account representative or thefinality of any decision or order by the
Department or the NATS Administrator under the NO, Budget Trading Program.

3. Neither theDepartment nor theNATSAdministrator will adjudicateany privatelegal

dispute concerning the authorization or any representation, action, inaction, or

submission of any NO, authorized account representative, including private legal
disputes concerning the proceeds of NO, allowance transfers.*

Agency Note: the provision proposed as (p) is being recodefied as (f) with no change.

*[(P)

TheNATSAdministrator may, at upon itsdiscretion and on itsown motion, correct any error in any
NO, Allowance Tracking System account. Within 10 business days of making such correction, the
NATS Administrator shall notify the authorized account representative for the acoount.]*

Agency Note: the previously adopted at (d) is being recodefied as (p) with changes.

*(p)

TheNATSAdministrator shall establish a gener al account for any per sonwho completesand

submitsa General Account Information formtothe NATS Administrator in accordancewith
thefollowing:
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1. Toestablish ageneral account for thepur poseof holding and transferring allowances,

a person shall submit a complete application for a general account to the NATS

Administrator and shall includethefollowing elementsin aformat prescribed by the

NATS Administrator:

Name, mailing address, e-mail address (if any), telephone number, and

facsimile transmission number (if any) of the AAR and any alternate AAR;

At the option of the AAR, organization name and type of organization;

A list of all persons subject to a binding agreement for the AAR or any

alternate AAR to represent their ownership interest with respect to the
allowances held in the gener al account;

Thefollowing certification statement by the AAR and any alternate AAR: “I

certifythat | wasselected asthe NO, authorized account representative or the

NO, alternate authorized account representative, as applicable, by an
agr eement that isbinding on all per sonswhohave an owner ship inter est with

respect to allowances hdd in the gene al account. | certify that | haveall the
necessary authority to carry out my dutiesand responsibilitiesunder theNO,
Budget Trading Program on behalf of such per sonsand that each such person
shall befully bound by my representations, actions, inactions, or submissions
and by any order or decision issued to meby the Administrator or a court
regarding the general account;”

Thesignatur e of the AAR and any alternate AAR and the dates signed; and

Vi.

Unless otherwise required by the Department or the NATS Administrator,

documentsof agreement referred toin theaccount certificateof r epresentation
shall not besubmitted tothe Department or the NATSAdministrator. Neither
the Department nor the NATS Administrator shall beunder any obligation to
review or_evaluate the sufficiency of such documents, if submitted; and

2. Upon receipt by the NATS Administrator of a complete application for a general

account under N.J.A.C. 7:27-31.13(0)1 above:

The NATS Administrator will establish a general account for the person or

persons for whom the application is submitted;

The AAR and any alternateAAR for the gener al account shall represent and,

by hisor her representations, actions, inactions, or submissions, legally bind

each person who has an ownership interest with respect to NO, allowances

held in the generd account in al matters pertaining to the NO, Budget
Trading Program, not withstanding any agr eement between the AAR or any

alter nate AAR and such person. Any such person shall bebound by any order
or _decision issued to the AAR or any alternate AAR by the NATS
Administrator or a court regarding the general account;

Each submission concer ning the gener al account shall be submitted, signed,

and certified by the AAR or any alternate AAR for the persons having an
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ownershipinterest with respect to NO, allowancesheld in the gener al account.
Each such submission shall includethefollowing certification statement by the

AAR or any alternate AAR: “I am authorized to make this submission on
behalf of the persons having an ownership interest with respect to the NO

allowances held in the general account. | certify under penalty of law that |
have personally examined, and am familiar with, the statements and
information submitted in thisdocument and all itsattachments. Based on my
inquiry of those individuals with primary responsibility for obtaining the
information, | certify that thestatementsand infor mation aretothebest of my
knowledge and belief true, accur ate, and complete. | am awarethat thereare
significant penalties for submitting false statements and information or
omittingrequired statementsand infor mation, includingthepossibility of fine
or imprisonment;” and

The NATS Administrator will accept or act on a submission concerning the

gener al account only if thesubmission hasbeen made, Sgned, and ce tified in
accordance with N.J.A.C. 7:27-31.13(0)2iii above;

3. The following provisions apply to the establishment of an alternative AAR for a

gener al account andtothesubmissionstothe NAT SAdministrator from an alter native

AAR:

An application for agener al account may designateoneand only oneAAR and

one and only one alternate AAR who may act on behalf of the AAR. The
agr eement by which thealternateAAR isselected shall includeapr ocedur efor
authorizing the alternate AAR to act in lieu of the AAR;

Upon receipt by the NATS Administrator of a complete application for a

general account under N.J.A.C. 7:27-31.13(0)1 above, any representation,
action, inaction, or submission by any alter nate AAR shall be deemed to bea
r epr esentation, action, inaction, or submission by the AAR;

4. The following provisions pertain to the changing of information associated with a

gener al account:

The AAR for a general account may be changed at any time upon receipt by

the NATS Administrator of a superseding complete application for a general
account in accordance with N.J.A.C. 7:27-31.13(0)1 above. Notwithstanding
any such change, all r epr esentations, actions, inactions, and submissionsby the
previous AAR prior to the time and date when the NATS Administrator
receivesthe super seding application for a gener al account shall be binding on
the new AAR and the persons with an owner ship interest with respect to the
allowances in thegeneral account;

The alternate AAR for a general account may be changed at any time upon

receipt by theNATS Administr ator of a super seding completeapplication for
a general account in accordance with N.J.A.C. 7:27-31.13(0)1 above.

Notwithstanding any such change, all r epr esentations, actions, inactions, and
submissionsbythepreviousalternate AARprior tothetimeand datewhen the
NATS Administrator receives the superseding application for a general
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account shall be binding on the new alternate AAR and the persons with an
owner ship interest with respect tothe allowances in the gener al account;

ili. The following provisions pertain to the changing of ownership of a general

account:

(1) In theevent anew person having an owner ship interest with r espect to

NO, allowancesin thegeneral account isnotincluded in thelist of such
personsin the account certificate of repr esentation, such new person

shall be deemed to be subject to and bound by the account certificate
of representation, the representation, actions, inactions, and
submissions of the AAR and any alternate AAR of the sour ce or unit,
and the decisions, orders, actions, and inactions of the NATS
Administrator, asif the new person wereincludedin such list;

(2) Within 30 days following any change in the persons having an

ownership interest with respect to NO, allowances in the general
account, including the addition of persons, the AAR or any alternate

AAR shall submit arevision to the application for a general account
amendingthelist of per sonshavingan owner ship inter est with r espect

tothe NO, allowancesin the general account to include thechange;

5. Thefollowing disclaimer s apply concer ning gener al accounts:

i. Once a complete application for a general account pursuant toN.J.A.C. 7:27-

31.13(o)1abovehasbeen submitted andreceived, theNAT SAdministrator will
rely on theapplication unlessand until a super seding completeapplication for
agener al account pursuant toN.J.A.C. 7:27-31.13(0)1 aboveisreceived by the
NATS Administrator.

il. Except as provided at N.J.A.C. 7:27-31.13(0)4 above, no objection or othe

communication submitted to the NATS Administrator concerning the
authorization, or_any representation, action, inaction, or submission of the
AAR or any alternate AAR for a general account shall affect any
representation, action, inaction, or submission of the AAR or any alternate
AAR or thefinality of any decision or order by the NATS Administrator under

the NO, Budget Trading Program.

ili. The NATS Administrator will not adjudicate any private legal dispute

(9)

concerning the authorization or any representation, action, inaction, or
submission of theNO, authorized account r epr esentativeor any alter nate NO
authorized account representative for a general account, including private

legal disputes concerning the proceeds of NO, allowance transfers.*

The authorized account representative of a general account may instruct the NATS Administrator
to close the account by submittingboth a statement requesting del etion of the account fromthe NO,
Allowance Tracking Systemand a correct and complete allowance transfer request for the transfer
of al allowancesin the account to one or more other NO, Allowance Tracking System accounts.
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(N

If a general account shows no activity for a period of a year or more and does not contain any
allowances, the NATS Administrator may notify the authorized account representative for the
account that the account will be closed and del eted from the NO, Allowance Tracking System
following 20 business days after the noticeissent. The NATS Administrator will closethe account
after the 20-day period unless before the end of the 20-day period the NATS Administrator receives
acorrect and complete allowance transfer request for transfer of allowancesinto the account or a
statement submitted by the authorized account representative denonstrati ng to the satisfaction of the
NATS Administrator good cause asto why the account should not be closed.

7:27-31.14 Emissions monitoring

(@

(b) - (d)

(€)

()

(9)

(h)

For theyears 1999 through 2002, the owner or operator of each budget source shall monitor the NO,
emissionsfrom each budget sourceas specified by thissection, by the* Guidancefor Implementation
of Emission Monitoring Requirements for the NO, Budget Progam,” the “Hectronic Data
Reporting: Acid Rain Program/NO, Budget Program — Version 2.0," and the“NO, Budget Program
Monitoring Certification and Reporting Instructions.” For the years 2003 and beyond, the owner or
operator of each budget source shall moritor the NO, emissions from each budget source as
specified in (i) below and by 40 CFR Part 75.

(No change.)

For the years 1999 through 2002, the ownea or operator shall perform initial testing and periodic
calibration, accuracy testing and quality assurance/quality control testing of al monitoring systems
for each budget source as specified in the* Guidance for Implementation of Emission Monitoring
Requirements for the NO, Budget Program.”

During a period when valid data is not being recorded by monitoring devices approved for use to
demonstrate compliance with this subchapter, missing or invalid data shall be replaced with
representative datain accordance with the missing data provisions of 40 C.F.R. Part 75 and , for the
years1999 through 2002, the “ Guidance for Implementati on of Emission M onitoring Requirements
for the NO, Budget Program.”

Not withstanding (f) above, during the period from when monitoring systems are required to be
installed and operated through the earlier of the provisional certification date of the monitors and
April 30, 1999, data regarding thesource shall be reported, and the owner or operator shall provide
an assessment, based on sound engineering judgement, as to whether the data meets the quality
assurancetests inthe “ Guidance for I mplementation of Emission Monitoring Requirements for the
NO, Budget Program” and is representative of actual databased on sound eng neering judgement.
During any other periods when the source isoperating or if the data does not meet existing state
quality assurance requirements, invalid datashall bereplaced with repr esentative datain accordance
with the missing data provisions of 40 C.F.R. Part 75 and , for the years 1999 through 2002, the
“Guidancefor Implementation of Emission Monitoring Requirementsfor theNO, Budget Program.”

Only for monitoring totake place during the years 1999 through 2002, as part of the monitoring plan
submittal to the Department, theowner or operator of a budget sourcemay petition the Department
to use an alternative monitoring * [method]* *system* to what is otherwise specifically applicade
and specifically prescribed to a particular unit as indicatedin the “ Guidance for Implementation of
Emission Monitoring Requirementsfor the NO, Budget Program.” If the Department determines
that the accuracy or reliability of a mehod is not comparable to other approved methods, the
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(i)

()

(k)

Department may disallowed the use of such method or may require the use of corrective factorsto
beincludedinthe method. The Department shall not approve an alternative method for determining
NO, emissionrateif the source hasinstall ed or isrequired to install and operateaNO, CEMS. The
Department will provide an opportunity for review by USEPA and other State environmental
agencies before approving any alternative monitoring *[methods]* *systems* . The Department
shall submit any approved monitoring plans containi ng alternative methods to the USEPA.

Subsections(j) through (ag) bel ow generally apply to the monitoring and reporting of NO, emissions
from budget sources during the 2003 control period and thereafter. * For purposes of complying
with the provisions below which require compliance with monitoring and/or reporting
requirementsin 40 CFRpart 75, thedefinitionsin 7:27-31.2 of thisrule shall beapplied tothe
use of termsin 40 CFR 75; and theterms “ affected unit,” “ designated r epr esentative,” and
“continuous emission monitoring system” asused in 40 CFR part 75 shdl be considered to
have the meanings of the terms*budget source,” “authorized account representative,” and
“continuous emission monitoring system” respectively as these terms aredefined in_ 7:27-
312+

Regarding installation, certification of monitoring systems, and data accounting, the owner or
operator of each budget source shall meet the requirements in (j)1 through 4 below. These
provisions also apply to a source for which an application for a NO, Budget optin permit is
submitted and not denied or withdrawn, as provided at N.J.A.C. 7:27-31.4. The owner or operator
shall:

1 Install all monitoring systemsrequired under this section for monitoring NO, mass. This
includes all systems required to monitor NO, emission rate, NO, concentration, heat input,
and flow, in accordance with *[(r), (s), and (aa) below]* *40 C.F.R. 75.72 and 75.76*;

2. Install all monitoring systems for monitoring hea input;

3. Successfully complete all certification tests required pursuant to (n) through (g) below and
meet all other provisionsof this section and 40 CFR75 applicabl eto the monitori ng systems
under (j)1 and 2 above; and

4, Record and report data from the monitoring systems under (j)1 and 2 above.

The owner or operator must meet therequirementsof paragraphs (j)1 through 3 above on or before
the following dates and must record and report data on and after the following dates:

1 Budget sources that commence operation before January 1, 2002, must comply with the
reguirements of this section by May 1, 2002;

2. Budget sources that commence operationon or after January 1, 2002 *,* and that report on
an annual basisunder (x) below must comply with therequirementsof this section by the
later of the following dates:

i. May 1, 2002; or

il. The earlier of:

D 180 days after the date on which the source commences operation; or
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()

(m)

2 For any sourcethat, any timeon or after January 1, 1995, serves*[a]* *an
electric* generator with anameplae capacity greater than 25MW and sells
any amount of dectricity, 90 days after the date on which the source
commences commmercial operation *[.]* *;*

Budget sources that commence operationon or after January 1, 2002 * .* and that report on
acontrol season basis under (x) must comply with the requirements of this section by the
later of the following dates:

i The earlier of:
(D) 180 days after the date on which the source commences operation; or

2 For any sourcethat, any timeon or after January 1, 1995, serves*[a]* *an
electric* generator withanameplae capacity greater than 25MW and sells
any amount of electricity, 90 days after the date on which the source
commences commercial operation; or

ii. If the applicabl e deadline under (k)3i above doesnot occur during acontrol period,
*the* May 1 immediately following the date determined in accordance with
paragraph (k)3i above;

For a budget source with a new stack or flue for which construction is completed after the
applicable deadline under paragraph (k)1, 2 or 3 above or N.J.A.C. 7:27-31.4:

i. Ninety days after the dateon which emissionsfirst exit to the atmosphere through
the new stack or flue; or

ii. If the source reports on a control season basis under (x) below and the applicable
deadline under (k)4i of thissection does not occur during the control period, *the*
May 1immediately followingthe applicabledeadlinein paragraph (k)4i above; and

For a source for which an applicationfor aNO, Budget opt-in permitis submitted and not
denied or withdrawn, the compliancedates specified N.J.A.C. 7:27-31.4.

The owner or operator of a budget source under paragraphs (k)3 or (K)4 above must determine,
record and report NO, mass, heat input and any other values required to determine NO, mass (e.g.
NO, emission rate and heat input or NO, concentration and stack flow) using the provisions of 40
CFR 75.70(g), from the dateand hour that the source starts operating until all required certification
tests are successfully completed.

*[Prohibitions are as follows:]* *No owner or operator of a budget source or anon-budget
sour ce monitored under 40 CER 75.72(b)(2)(ii) shall:*

1.

*[No owner or operator of abudget sourceor anon-budget source monitored under 40 CFR
75.72(b)(2)(ii) shall use]* *Use* any aternati ve monitoring system, alternative reference
method, or any other alternative for the required continuous emission monitoring system
without having obtained prior written goproval in accordance with (y) and (z) below *[.]*

* %
—_—
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(n)

(0)

*[No owner or operator of abudget sourceor anon-budget source monitored under 40 CFR
75.72(b)(2)(ii) shall operatg* *Operate* the source so as to discharge, or allow to be
discharged, NO, emissions to the atmosphere without accounting for all such emissionsin
accordancewith theapplicable provisionsof this section and 40CFR 75, except asprovided
forin 40 CFR 75.74 *[.]* *;*

*[No owner or operator of abudget sourceor anon-budget source monitored under 40 CFR
75.72(b)(2)(ii) shall disrupt]* *Disrupt* the continuous emission monitoring system, any
portion thereof, or any other approved emission monitoring method, and thereby avoid
monitoring and recording NO, mass emissions discharged into the atmosphere, except for
periods of recertification or periods when calibration, quality assurance testing, or
maintenance is performed in accordance with the applicable provisions of this section and
40 CFR 75 of this chapter except as provided for in 40 CFR 75.74*[.]* *; and*

*[No owner or operator of abudget sourceor anon-budget source monitored under 40 CFR
75.72(b)(2)(ii) shall retirg* *Retire* or permanently discontinue use of the continuous
emission monitoring system, any component thereof, or any other approved emission
monitoring system under this section, except under any one of thefollowing circumstances:

i. During the period that the source is covered by a retired source exemption that is
in effect;

ii. The owner or operator is monitoring emissions from the source with another
certified monitoring system approved, in accordancewith the applicable provisions
of this section and 40 CFR 75, by the Department for use at that source that
provides emission data for the same pdlutant or parameter as the retired or
discontinued monitoring system; or

iii. The authorized account representative submits notification of the date of
certification testing of a replacement monitoring system in accordance with (0)2
below.

The owner or operator of abudget source that is subject to an Acid Rain emissionslimitation shall
comply with the initial certification and recertification procedures of 40 CFR 75, except that:

1

If, prior to January 1, 1998, the NETS Administrator approved a petition under 40 CFR
75.17(a) or (b) for appartioning the NO, emission rate measured in a common stack or a
petition under 40 CFR 75.66 for an alternative to a requirement in 40 CFR 75.17, the
authorized account representative shall resubmit the petition to the NETS Administrator
under 40 CFR 96.75(a) to determineif the approval applies under the NO, Budget Program
*[.]* *; and*

For any additional CEM S required under the common stack provisionsin 40 CFR75.72, or
for any NO, concentration CEM S used under the provisions of 40 CFR 75.71(a)(2), the
owner or operator shall meet the requirements of paragraph (b) of this section.

The owner or operator of a budget sourcethat is not subject to an Acid Rain emissions limitation
shall comply with the followinginitial certification and recertification procedures, except that the
owner or operator of a source that qualifies to use the low mass emissions excepted monitoring
methodology under 40 CFR 75.19 shall also meet the requirements of (p) below and the owner or
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operator of asourcethat qualifiesto usean alternative monitoringsystem under subpart E of 40CFR
75 shall also meet the requirements of () below. The owner or operator of a budget source that is
subject to an Acid Rain emissionslimitation, but requires additional CEM Sunder the common stack
provisionsin 40 CFR 75.72, or that uses aNO, concentration CEM S under 40 CFR 75.71(a)(2) of
this chapter also shall comply with the following initial certification and recertification procedures

*[.]* *:*

1.

The owner or operator shall ensure that each monitoring system required by subpart H of
40 CFR 75 (which includes the automated data acquisition and handling system)
successfully completes all of theinitial certification testing required under 40 CFR 75.20.
The owner or operator shall ensure that all applicable certification tests are successfully
completed by the deadlines specifiedin 40 CFR 96.70(b). Inaddition, whenever the owner
or operator installsamonitoringsystem inorder to meet the requirements of this subchapter
in alocation where no such monitoring systemwas previously installed, initial certification
according to 40 CFR 75.20 isrequired *[.]* *;*

Whenever the owner or operator makesareplacement, modification, or changeinacertified
monitoring system tha the NETS Administrator or the Department determinessignificantly
affectsthe ability of the systemto accurately measure or record NO, massemissions or heat
input or to meet the requirements of 40 CFR 75.21 or Appendix B of 40 CFR 75, the owner
or operator shall recertify the monitoring system acoording to 40 CFR 75.20(b).
Furthermore, whenever theowner or operator makesareplacement, modification, or change
totheflue gashandling systemor the source' soperationthat the NETS Administrator or the
Department determinesto significantly change the flow or concentration profile, the owner
or operator shall recertify the continuous emissionsmonitoring system according to 40 CFR
75.20(b). Examplesof changeswhichrequire recertification include, but are not limitedto:
replacement of the analyzer *[,]* *or* change in location or orientation of the sampling
probe or site *[, or changing of flow rate monitor polynomial coefficients]* *; and*

The certification approval processfor initial certificationsand recertificationis asfollows:

i. The authorized account representative shall submit to the Department and the
USEPA Regional Office awritten noticeof the dates of certificationin accordance
with (t) below *[.]* *;*

ii. Theauthorized account representativeshall submit tothe Department acertification
application for each monitoring systemrequired under subpart H of 40 CFR 75. a
compl etecertification application shall includetheinformation specifiedin subpart
H of 40 CFR 75*[.]* *;*

iii. Except for sources using the low mass emission excepted methodology under 40
CFR 75.19, the provisional certification date for a monitor shall be determined
using the procedures set forth in 40 CFR 75.20(a)(3) . A provisionally certified
monitor may beused under the NO, Budget Program for a period not to exceed 120
daysafter receipt by the Department of the compl ete certification application for the
monitoring system or component thereof under paragraph (0)3ii above. Data
measured and recorded by the provisionally certified monitoring system or
component thereof, in accordance with the requirements of 40 CFR 75, will be
considered validquality-assured data(retroactive tothe date and time of provisional
certification), provided that the Department does not invalidate the provisional
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certification by issuing a notice of disapproval within 120 days of receipt of the
complete certification application by the Department *[.]* *;*

The Department will issue a written notice of approval or disapproval of the
certification application tothe owner or operator within 120 days of receipt of the
compl etecertification application under (0)3ii above. In the event the Department
does not issue such a notice within such 120-day period, each monitoring system
included in the certification application as having met the applicable performance
requirementsof 40 CFR 75 will be deemed certified for use under the NO, Budget
Program. *The approva processis asfollows:*

D If the certification application is complete and shows that each monitoring
system meets the applicabl e performance requirements of 40 CFR 75, then
the Department will issue a written notice of approval of the certification
application within 120 days of receipt *[.]* *;*

2 A certification application will be considered complete when all of the
applicableinformation requiredto be submitted under(0)3ii abovehasbeen
received by the Department. If the certification applicationisnot complete,
then the Department will issue awritten notice of incompl eteness that sets
a reasonable date by which the authorized account representative must
submit the additional information required to complete the certification
application. If the authorized account representative does not comply with
the notice of incompleteness by the specified date then the Department
may issue a notice of disapproval under (0)3iv(3) below *[.]* *;*

(©)) If the certification application shows that any monitoring system or
component thereof does not meet the performance requirements of this
subchapter, or if the certification application is incomplete and the
requirement for disapproval under paragraph (0)3iv(2) above hasbeen met,
the Department will issueawritten notice of disapproval of thecertification
application. Upon issuance of such notice of disapproval, the provisional
certification is invalidated by the Department and the data measured and
recorded by each uncertified monitoringsystem or component thereof shall
not be considered valid quality-assured data beginning with the date and
hour of provisional certification. The owner or operator shall follow the
procedures for loss of certification in (0)3v below for each monitoring
system or component thereof which is disapproved for initial certification

*[.]* * - and*

4 The Department may issue anotice of disapproval of the certification status
of amonitor in accordance with (s) below *[.]* *; and*

If the Department i ssues a notice of disapproval of acertification application under
paragraph (b)(3)(iv)(C) of this section or a notice of disapproval of certification
status under paragraph (0)3iv(4) above, then:

D Theowner or operator shall substitutethefollowingvalues, for each* [hour
of source operation]* *unit operating hour* during the period of invalid
data beginning with the date and hour of provisional certification and
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(P)

continuing until the time, date, and hour specified under 40 CFR
75.20(@)(5)(i):

(A) For sources using or intending to monitor for NO, emission rate
and heat input or for sources usingthelow massemission excepted
methodology under 40 CFR 75.19, the maximum potential NO,
emission rate and the maximum potential hourly heat input of the
source *[.]* *; and*

(B) For sources intending to monitor for NO, mass emissions using a
NO, pollutant concentration monitor and a flow monitor, the
maximum potential concentration of NO, and the maximum
potential flow rate of the source under section 2.1 of Appendix A
of 40 CFR 75;

(2 The authorized account representative shall submit a notification of
certification retest dates and anew certification application in accordance
with paragraphs (0)3i and ii above; and

3 The owner or operator shall repeat all certification tests or other
requirementsthat werefailed by the monitoring system, asindicated in the
Department’s notice of disapproval, no later than 30 *[source]* *unit*
operating days after the date of issuanceof the notice o disapprovd.

The owner or operator of a gas-fired or oil-fired source using the low mass emissions excepted
methodology under 40 CFR 75.19 shdl meet the applicable general operating requirements of 40
CFR 75.10, the applicable requirements of 40 CFR 75.19, and the applicable certification
requirementsof (n) through (q), except that the excepted methodol ogy shall be deemed provisionally
certified for use under the NO, Budget Program, as of the following dates:

1 For sources that are reporting on an annual basis under (x) below:

For asourcethat hascommencesoperation beforeitscompliance deadline under (0)
above, from January 1 of the year following submission of the certification
applicationfor approval to usethel ow mass emissionsexcepted methodol ogy under
40 CFR 75.19 until the completion of the period for the Department review; *or*

For a source that commences operation after its compliance deadline under (0)
above, the date of submissionof the certification application for approval to usethe
low mass emissions excepted methodology under 40 CFR 7519 until the
completion of the period for Department review;

2. For sources that are reporting on a control period basis under (x)3ii below:

For a source that commenced operation before its compliance deadline under (0)
above, where the certification application is submitted before May 1, from May 1
of the year of the submission of the certification application for approval to use the
low mass emissions excepted methodology under 40 CFR 7519 until the
completion of the period for the Department review; or
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(Q)

(1)

()

(t)

ii. For a source that commenced operdion before its compliance deadline under (o)
above, wherethe certification application is submitted after May 1, fromMay 1 of
theyear foll owing submission of the certification applicationfor approval to usethe
low mass emissions excepted methodology under 40 CFR 7519 until the
completion of the period for the Depart ment review;

3. For asourcethat commences operation after its compliance deadline under (0) above, where
the source commences operation befare May 1, from May 1 of the year that the source
commenced operation, urtil the completion of the period for the Department’s review;
*[or]* *and*

4, For asourcethat has not operated after its compliance deadline under (o) above, where the
certification application is submitted after May 1, but before October 1st, from the date of
submission of a certification application for approval to use the low mass emissions
excepted methodology under 40 CFR 75.19 until the completion of the period for the
Department’ s review.

The authorized account representative representing the owner or operator of each source applying
to monitor using an alternative monitoring system approved by the NETS Administrator * (* and, if
applicable, the Department *)* under subpart E of 40 CFR 75 shall apply for certification to the
Department prior to use of the system under the NO, Budget Program. The authorized account
representative shall apply for recertification following a replacement, modification or change
accordingto the proceduresin (0) above. The owner or operator of an alternative monitoring system
shall comply with the notification and application requirements for certification according to the
procedures specified in (0)3 above and 40 CFR 75.20(f).

Whenever any monitoring system failsto meet the quality assurance requirements of gopendix B of
40 CFR 75, data shall be substituted usingthe applicable procedures in subpart D, appendix D, or
appendix E of 40 CFR 75 .

Whenever an audit of a monitoring system and/or a review of the initial certification or
recertification application reveal that any system or component should not have been certified or
recertified because *[or]* *it* is presently not certifiable *or* because it did not or does not
currently meet a particular performance specification or other requirement under (n) through (q)
above or the applicable provisions of 40 CFR 75, either at thetime of the initial certification or
recertification application submission or at the time of the audit, the Department will issue anotice
of disapproval of the certification status of such system or componert. For the purposes of this
paragraph, an audit shall be either a field audit or an audit of any information submitted to the
Department or the NETS Administrator. By issuing the naotice of disapproval, the Department
revokes prospectively the certification status of the system or component. The data measured and
recorded by the system or component shall not be considered valid quality-assured datafrom the date
of issuance of the notification of the revoked certification status until the date and time that the
owner or operator compl etes subsequently gpprovedinitial certification or recertification tests. The
owner or operator shall follow theinitial certification or recertification proceduresin 40 CFR 96.71
for each disapproved system.

The authorized account representative for a budget source shall submit written notice to the
Department and the NETS Administrator in accordance with 40 CFR 75.61, except that if thesource
isnot subject to an Acid Rain emissions limitation, the notificationisonly required to be sent to the
Department.
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(u)

v)

(w)

)

General recordkeeping and reporting provisions are as follows:

1

*[The]* * An* authorized account representative shall comply with all recordkeeping and
reporting requirements in this section and with the requirements N.J.A.C. 7:27-31.13(0)
*[.]* *; and*

If the authorized account representative for a budget source subject to an Acid Rain
Emission limitation who signed and certified any submission that is made under subpart F
or G of 40 CFR 75 and which includes dataand information required under this section or
subpart H of 40 CFR 75 is not the same person as the designated representative or the
aternati ve designated representative for the source under part 72, the submission must also
be signed by the designated representative or the alternative designated representative.

The following apply to monitoring plans:

1

Theowner or operator of asource subjed to an Acid Rain emissionslimitation shall comply
with requirements of 40 CFR 75.62, except that the monitoring plan shall also include all
of the information required by subpartH of 40 CFR 75*[.]* *; and*

The owner or operator of a source that is not subject to an Acid Rain emissions limitation
shall comply with requirementsof 40 CFR 75.62, except that the monitoring plan is only
required to include the information required by subpart H of 40 CFR 75.

The authorized account representative shall submit an application to the Depart ment within 45 days
after completing all initial certification or recertification tests required under 40 CFR 96.71
including the information required under subpart H of 40 CFR 75 .

The authorized account representative shall submit quarterly reports, as follows:

1

If asourceis subject to an Acid Rain emission limitation or if the owner or operator of the
budget source chooses to meet the annua reporting requirements of *this* section, the
authorized account representative shall submit a quarterly report for each calendar quarter
beginning with:

i. For sources commencing operation prior to May 1, 2002 *[that are not required to
certify monitors by May 1, 2000 under (k)1 above]*, the earlier of the calendar
quarter that includesthedate of initial provisional certification under (0)3iii above
or, if the certification tests are not completed by May 1, 2002, the partial calendar
quarter from May 1, 2002 *,* through June 30, 2002. Data shdl be recorded and
reported from the earlier of the date and hour corresponding to the date and hour of
provisional certification or the first hour on May 1, 2002; or

ii. For a source that commences operation after May 1, 2002, the calendar quarter in
which the source commences operation, data shall be reported from the date and
hour corresponding to when the sourcecommenced operation*[.]* *;*

If abudget source is not subject to an Acid Rain emission limitation, then the authorized
account representative shall either:
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Meet al of the requirements of 40 CFR 75related to monitoring andreporting NO,
mass emissions during the entire year and meet the reporting deadlines specified in
paragraph (x)1 above; or

Submit quarterly reports only for the periods fromthe earlier of M ay 1 or the date
and hour that the owner or operator successfully completesall of the recertification
tests required unde 40 CFR 75.74(d)(3) through September 30 of each year in
accordance with the provisions of 40 CFR 75.74(b) . The authorized account
representative shall submit a quarterly report for each calendar quarter, beginning

with:

(1)

)

©)

(4)

For sources commencing operation prior to May 1, 2002 *[that are not
required to certify monitorsby May 1, 2000 under (k)1 above]*, the earlier
of the calendar quarter that includes the date of initial provisiona
certification under (0)3iii. or if the certification testsare not completed by
May 1, 2002, the partial calendar quarter from May 1, 2002 *,* through
June 30, 2002. Data shall be reported from the earlier of the date and hour
corresponding to the date and hour of provisional certification or the first
hour of May 1, 2002;

For sources that commence operation after May 1, 2002 * ,* during the
control period, the calendar quarter in which the source commences
operation. Data shall be reported from the date and hour corresponding
to when the source commenced operation;

For sources that commence operation after May 1, 2002 *.,* and before
May 1 of the year in which the source commences operation, the earlier of
thecalendar quarter that includesthedate of initial provisional certification
under (0)3iii or, if the certification tests are not completed by May 1 of the
year in which the source commences operation, May 1 of the yearinwhich
the source commences operation. Data shall be reported from the earlier
of the date and hour corresponding to the date and hour of provisional
certification or the first hour of May 1 of the year after the source
commences operation; *[or]* *and*

For sources that commence operation after May 1, 2002 *,* and after
September 30 of the year in which the source commences operation, the
earlier of the calendar quarter that includes the date of initial provisional
certification under (0)3iii or, if the certification tests are not compl eted by
May 1 of theyear after the source commences operation, May 1 of the year
after the source commences opaation. Data shall be reported from the
earlier of the date and hour corresponding to the date and hour of
provisonal certification or the first hour of May 1 of the year after the
source commences operation *[.]* *;*

3. The authorized account representative shdl submit each quarterly report to the NETS
Administrator within 30 days following the end of the calendar quarter covered by the
report. Quarterly reports shall be submitted in the manner specified in subpart H of 40 CFR
75 and 40 CFR 75.64 *[.]* *and in accordance with the following:*
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v)

@)

i. For sources subject to an Acid Rain Emissionslimitation, quarterly reports shall
includeall of the dataand information required insubpart H of 40 CFR 75 for each
budget source (or group of sources using a common stack) as well as information
required in subpart G of 40 CFR 75*[.]* *; and*

ii. For sources not subject to an Acid Rain Emissions limitation, quarterly reports are
only required to include all of the data and information required in subpart H of 40
CFR 75 for each budget source (or group of sources using acommon stack)*[.]*
*; and*

Theauthorized account representative shall submit to the NET S Administrator acompliance
certificationin support of each quarterlyreport based on reasonabl e inquiry of those persons
with primary responsibility for ensuring that al of the source’ semissionsare correctly and
fully monitored. The certification shall state that:

i. The monitoring data submitted were recorded in accordance with the applicable
requirements of this section and 40 CFR 75, including the quality assurance
procedures and specifications,

i. For a source with add-on NO, emission controls and for all hours where data are
substituted in accordance with 40 CFR 75.34(a)(1), the add-on emission cortrols
were operating within the range of parameterslisted in the monitoring plan andthe
substitute values do not systematicall y underestimate NO, emissions; and

iii. For a source that is reporting on a contrd period basis under (x) above the NO,
emission rate and NO, concentration values substituted for missing data under
subpart D of 40 CFR 75 are calculated using only valuesfrom a control period and
do not systematically underestimate NO, emissions.

The authorized account representative of abudget source that is subject to an Acid Rain emissions
limitation may submit a petition under 40 CFR 75.66 to the NETS Administrator requesting
approval to goply an altemative to any requirement of this section*[.]* *and shall conform with

the following:*

1.

Application of an alternative to any requirement of this section is in accordance with this
section only to the extent that the petition is approved by the NETS Administrator, in
consultation with the Department *[.]* *; and*

Notwithstanding (y)1 above if the petition requests approval to apply an alternative to a
requirement concerning any additional CEM S required under the common stack provisions
of 40 CFR 75.72, the petition is governed by (z) below.

*The following apply to any petition requesting approval to apply for an alternative to any

emissions monitoring requirement in this section:*

* 1.*

The authorized account representative of abudget sourcethat is not subject toan Acid Rain
emissionslimitation may submit a petition under 40 CFR 75.66 to the Department and the
NETSAdministrator requesting approval toapply an alternative to any requirement of this
section *[.]* *;*
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*[1.]* *2.* Theauthorized account representative of abudget sourcethat issubjecttoan Acid Ran
emissions limitation may submit a petition under 40 CFR 75.66 to the Department and the
NETSAdministrator requesting approval to apply an alternativeto arequirement concerning
any additional CEM S required under the common stack provisions of 40 CFR 75.72 or a
NO, concentration CEMS used under 40 CFR 75.71(a)(2)*[.]* *; and*

*[2.]* *3.* Application of an aternative to any requirement of this section is in accordance with
this section only to the extent the petition under this subsection is approved by both the
Department and the NETS Administrator.

(@@  Theowner or operator of asourcethat electsto monitor and report NO, MassemissionsusingaNO,
concentration system and aflow systemshall also monitor and report heat input at the sourcelevel
using the procedures set forth in 40 CFR 75.

7:27-31.16 Reporting
@-(c) (No change.)

(d) In order for the Department to obtain data necessary for the allocation of allowances pursuant to
N.JA.C. 7:27-31.7, in the quarterly EDR submissions to the NETS for each third calendar quarter,
the AAR for a budget source shall submit the following informetion for each budget source
regardless as to whether the “ Guidance for Implementation of Emission Monitoring Requirements
for the NO, Budget Program” specifies the reporting of the information:

1 The total heat input, expressed in MMBtu, to the source during the control period if the
hourly heat input to the source is not reported in the EDR; and

2. Commencing in the EDR *submission* for the third quarter 2000, and *in* each third
guarter EDR submission thereafter, the total net electric output and the total net useful
*[steam]* *heat* output for the control period.

(e) - (f) (No change.)

7:27-31.17 End-of-season reconciliation
@ - (b) (No change.)

(c) For each budget source, the basis for a deermination of compliance in the reconciliation process
shall be the following:

1 Monitored emissions data as reported by the budget source tothe NETS Administrator, as
reported to the NETS Administrator pursuantto N.J.A.C. 7:27-31.16 above, and as adjusted
by the *NETS* Administrator to be in accordance with N.J.A.C. 7:27-31.14, Emissions
monitoring; and

2. The balance in the compliance account of the budget source. Thisbalance shall bethetotal
number of allowances *available for use* in the account as of the allowance transfer
deadline after al | applicable al owance allocations have been made and after all transfers
have been recorded in the NATS.
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(d)
(€)

()

(No change.)

Each year during the period November 1 through the allowance transfer deadline, inclusive, the
authorized account representative may request the NATS Administrator to deduct allowances from
the complianceaccount duringthe reconciliaion process for that year’ scontrol periodin a specific
order. Thisreguest shall be submitted by the AAR to the NATS Administrator by no sooner than
November 1 and no later than the allowancetransfer deadline. Intherequest, the AAR shall identify
the account number of the compliance account from which the deductions shall be made and the
serial numbers of the allowances to be deducted in order of deduction.

If an AAR failsto submit a request pursuart to (€) abovefor the compliance account of a budget
source, the NATS Administrator shall *[first]* deduct allowances* [with serial numbersindicating
the current yearin the order inwhich they were deposited into the account, then shall deduct banked
allowancesin the order inwhich they were deposited into the account.]* *in the following order :

1. First, those allowances that were allocated directly to the account for the control

period;

2. Second, those allowancesthat wer eallocated for the contr ol period to another account

and subsequently transferred in the account, in order of their date of transfer;

3. Third, those allowancesthat wer e allocated dir ectly to the account for aprior control

period; and

4. Forth, those allowances that were allocated for a prior control period to another

(9)

account and subsequently transferred in the account, in order of their date of
transfer.*

The NATS Administrator shall reconcile allowances with the NO, emissions from each budget
source as follows:

1. *First,for each opt-in source, if theactual heat input for thecontrol period islessthan
the heat input used to determine the number of allowances created for the source
pursuant to N.J.A.C. 7:27-31.4, then a number of allowances shall be deducted from
the compliance account as deter mined in accor dance with the following equation:

Allowances = E (HIB - HI) x 1
HI 2,000
Wher e
E-= The total NO, emission of the source during the control period,
expressed in pounds;
HI = Thetotal heat input to the source, expressed in MM Btu;
HIi, = Theaver age heat input used to calculate thenumber of allowances as
determined at N.J.A.C. 7:27-31.4(j)1, expressed in MM Btu; and
2,000 = Thefactor converting poundsinto tons;*

*2.*  IftheNATSAdministrator hadannounced that all banked allowancesmay be used ona one-
for-one basis pursuant to N.J.A.C. 7:27-31.11(c)2i, then one allowance shall be deducted
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from each budget source’ scomplianceaccount for each ton of NO, emitted from the source
during the control period; *and*

Recodify existing 2. as 3. (Nochangein text.)

*[3.

In addition to (g)1 or 2 above, for each opt-in source, if theactual heat input for the control
period islessthan the heat input used to determine the number of allowances created for the
source pursuant to N.J.A.C. 7:27-31.4, then anumber of allowances shall bededucted from
the compliance account as determined in accordance with the following equation:

1

Allowances = E X (HIB - HI) X
HI 2,000

Where:
= Thetotal NO, emission of the source during the control period, expressed
in pounds
HI = The total heat input to the source, expressedin MM Btu
Hlg = The average heat input used to calculate the numbe of allowances as
determined & N.J.A.C. 7:27-31.4(j) 1, expressed in MM Btu
2,000 = The factor converting pounds into tong*

(h) - (i) (No change.)

()

In the case of more than one budget source sharing a common stack and havingemissions thet are
not separately monitored or apportioned:

The authorized account representative of the units may identify the percentage of NO,
allowances to be deducted from each such unit's compliance account to cover the unit’'s
share of NO, emissions from the common stack for a control period. Such identification
shall be made in the compliance cetification report submittedin accordancewith N.J.A.C.
7:27-31.18; and

TheNATS Administrator will deduct NO, allowancesfor each such budget sourceuntil the
number of allowancesdeducted equds the source’ sidentified percentage of the number of
tons of NO, emissions from the common stack for the control period for which compliance
isbeing determined or, if no percentageisidentified, an equal percentagefor each such unit.

Compliance certification

For each control period, the authorized accourt representativefor the budget source shall submit*[to
the Department]* an annual compliance certification *to the Department and to the NETS
Administrator* .

1.
2

7:27-31.18

@

(b)

The compliance certification shall besubmitted no later thanthe allowancetransfer deadline of each
year to *the NETS Administrator at the addresson the compliance certification from and to
the Department at* the following address:
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(©)

(d)
(€)

ATTN: NOX BUDGET COMPLIANCE CERTIFICATION
New Jersey Department of Environmental Protection
Office of Air Quality Management

401 East State Street -- PO. Box 418

Trenton, NJ 08625-0418

The compliancecertification shall *be submitted on theNO, Annual Compliance Certification
Report obtained from the Department or the NETS Administrator or from
http://www.epa.gov/acidr ain/otc/otcmain.html and shall* contain, at a mini mum:

1.-2. (Nochange.)

3. A statement indicating whether sufficient allowances are held in the budget source’s
complianceaccount asof the allowancetransfer deadlineto properly account for the budget
source’s NO, emissions during the control period *, as determined pursuant to the
provisions of N.J.A.C. 7:27-31.17%;

4.-5. (Nochange)

6. Certification pursuant to N.J.A.C. 7:27-*[1.39]* *31.13(0) or asotherwiseindicated on
the form*.
(No change.)

The Department *or the NATS Administrator* may review and condud independent audits
concerning any compliance certification submitted pursuant to this section or any other submission
under the NO, Budget Program and make appropriate adjustments of the information in the
compliance certifications or other submissions. The NATS Administrator shall deduct NO,
allowancesfromor transfer NO, allowancesto aunit’ scompliance account based on theinformation
inthe compliancecertifications or other submissions, as adjusted by the Department *or the NATS
Administrator* pursuant to this subsection.

7:27-31.21 Guidance documents and sources incorporated by reference

(@
(b)

(©)

(No change.)

Copies of the documents listed at (a)1-3 above may be downloaded from USEPA *[Acid Rain|*
*Clean Air Markets* Division’s world wide web page, at
<http://www.epa.gov/acidrain/otc/otcmein.html>. Copiesof the documentsreferencedin (a) above
may be obtained by sending a written request to the following address:

New Jersey Department of Environmental Protection

Office of Air Quality Management - Rule Devel opment Section
401 East State Street - 7th floor

P.O. Box 418

Trenton, New Jersey 08625-0418

(No change.)
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7:27-31.22 Compliance Supplement Pool

(@

(b)

As authorized under the USEPA SIP Call at 40 CFR 51.121, New Jersey’ s compliance supplement
pool is *[1,479]* *1,550* allowances *pursuant to the USEPA’s publication in the Federal
Register on March 2, 2000, at 65FR 11228. |f the USEPA publishesa different figurefor New
Jersey’ scompliance supplement pool subsequent toMarch 2, 2000, and prior toallocation of
the compliance supplement pool pur suant to this section, then thetotal amount of allowances
in New Jersey’s compliance supplement pool shall be the figure cited in such publication
rather than 1,550 allowances* . Such allowances are only valid to be used to authorize the NO,
emissions of a budget source during the control periods of the years 2003 and 2004.

The Department shall allocate the compliance supplement pool by May 1, 2003 *,* in accordance
with the foll owing:

1 The Department shall determinethe number of banked allowances * of year 2000 through
2002 vintage* held in New Jersey compliance accounts as of April 1, 2003;

2. If the total number of allowances determined in 1 above is less than or equal to *[1,479]*
the total number of allowancesin New Jersey’s compliance supplement pool* , then:

i. The Department shall allocate one all owance from the compliance supplement pool
to each compliance account *in exchange* for each banked allowance* having a
2000, 2001, or 2002 vintage* ; and

ii. The Department shall alocate any allowances remaining in the compliance
supplement pool in accordance with 4 below;

3. If the total number of banked allowances determined in 1 above is greater than *[1,479]*
thetotal number of allowancesinNew Jer sey’ scompliance supplement pool* , thenthe
Department shall allocate allowances from the compliance supplement pool to each
compliance account *in exchange for banked allowances* in accordance with the
following equation:

* [1,479] * CSP* < A

Allowances =
ATotal
Where:
*[1,479]* *CSP* = The total number of allowances in the compliance supplement
pool;
A= The number of allowances* of year 2000 thr ough 2002 vintage*
in each compliance account; and
Arga = The total number of banked allowances *of year 2000 through 2002

vintage* in al New Jersey compliance accounts; and
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7:27A-3.10

After alocating allowances pursuant to 2 above, the Department shall allocae any
remainingallowancesto the owner or operator of each budget sourcethat hasbeenapproved
to receive compliance supplement pool allowances as specifiedin 6 and 7 below. If there
are not enough allowances to satisfy these approvals in full, then the Department shall
allocateall the remaining allowances, and each owner or operator shall receive anumber of
allowances equal to its prorated share of the remaining allowances,

If there still are allowances remaining inthe compliance supplement pool after allocating
allowances pursuant to 4 above, then the Department shall *[retite]* *retire* any
allowances remaining in the compliance supplement pool.

By November 30, 2001, the owner or opeator of a budget source may submit to the
Department a request to receive allowances from the compliance supplement pool by
demonstrati ng al of the fol lowing:

i. For a source used to generate dectricity, compliance with this subchapter for the
2003 control period by May 1, 2003 * ,* would create unduerisk for the reliability
of the electricity supply. Thisdemonstration must include ashowing tha it would
not befeasibletoimport el ectricity fromother el ectricity generationsystemsduring
the installation of the control technologes necessary to comply with this
subchapter;

ii. For a source not used to generate electricity, compliance with this subchapter for
the 2003 control period by May 1,2003 * .* would create unduerisk for the source
or itsassociatedindustry to adegreethat iscomparabl e to therisk described in (b)6i
above;

iii. It would not bepossiblefor the source tocomply with this subchapter by generating
early reduction allowances or acquiring early reduction alowances from other
sources,

iv. It would not be possible to comply with this subchapter by acquiring sufficient
allowances from other persons who had allowances; and

V. The owner or operator has made awrittencommitment to the Department to install
advanced NO, control systemsor torepower, either of whichis designedto achieve
a 90 percent NO, emission rate reduction;

The Department shall review all requests made pursuant to 6 above, and shall ensure the
publican opportuni ty, through a public hearing process, tocomment on the appropriateness
of theallocating compliance supplement pool allowancesto therequestsinterimly approved
by the Department before alocating the allowances pursuant to 4 above.

Civil administrative penalties for violation of rules adopted pursuant to the Act

(@ - (I) (No change.)

(m) Theviolations of N.J.A.C. 7:27 and thecivil administrative penalty amounts for each violation are
as set forth in the following Civil Administrative Penalty Schedule. The numbers of the following
subsections correspond to the numbers of the corresponding subchapter in N.J.A.C. 7:27. Therule
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summaries for he requirements set forth in the Civil Administrative Penalty Schedue in this
subsection areprovided for informational purposes only and haveon legal effect.

CIVIL ADMINISTRATIVE PENALTY SCHEDULE

1. - 30. (No change.)

31 The violations of N.J.A.C. 7:27-31, and the civil administrative penalty amounts for each
violation, are as set forth as follows:

The penalty amounts for violation of N.JA.C. 7:27-31.3(i), which requires a
minimumnumber of allowancesto beheldin abudget source’ scompliance account
as of the allowance transfer deadline, are set forth inthe following table, directly
dependent on the number of tons of shortfall (each ton of excess emissions is a
separate violation):

Amount of Shortfall Civil Administrative Penalty Amounts
(in tons) (per ton)

1-10 $2,000

11-20 $4,000

21-50 $10,000

51-100 $30,000

over 100 $50,000

The base penalty amount as calculatedin i. above shall belimited by the statutory
maximum penalty calculated as follows:

(1)

)

®3)

4)

For first offense levels (see N.J.A.C. 7:27A-3.5(f) for an explanation of
determining offenselevel s) thepenalty shall not exceed $10,000 perday for
each day of violationwithinthe control period ($10,000 per day x 153 days
= $1,530,000);

For second offense levels (seeN.J.A.C. 7:27A-3.5(f) for an explanation of
determining offenselevds) the penalty shall not exceed $25,000 per day for
each day of violation within the control period ($25,000 per day x 153 days
= $3,825,000);

For third and subsequent offense levels (seeN.J.A.C. 7:27A-3.5(f) for an
explanation of determining offense levels) the penalty shall not exceed
$50,000 per day for each day of violation within the control period
($50,000 per day x 153 days= $7,650,000); and

If the authorized account representative of the budget source can provethat
the number of days of violationin the control periodisless than 153 days,
then the maximum penalty as calculated in (1) - (3) above shall be adjusted
accordingly; and
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ii. Theviolationsof other provisionsat N.J.A.C. 7:27-31, and the civil administrative
penalty amounts for each violation, are as set forth in the following table;

Fourth and

Each

First Second Third Subsequent

Citation Rule Summary Offense Offense Offense Offense

(n - (P (No change.)

Based on consultation with staff, | hereby certify that the above statements, including the Federal Standards
Analysisaddressing the requirements of Executive Order 27 (1994) and the Administrative Procedures Act,
N.J.S.A. 52:14B-1 et seq., permit the publicto understand accurately and plainly the purposes and expected
consequencesof this proposd. | hereby authorize the proposal.

July 31, 2000 /S/ Robert C. Shinn, Jr.
DATE COMMISSIONER ROBERT C. SHINN, JR.
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